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Abstract:

The study clarifies the legal
character of physician liability for
medical error in Algeria, where

pattern supports a hybrid model
that preserves tort for third-party
harm, maintains contract for
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Introduction:

Civil liability obliges any person who breaches a statutory or
contractual duty to repair the resulting, legally cognisable harm.
Medical liability forms a specialised branch of that regime, assigning
compensatory responsibility to health-care professionals for iatrogenic
injury sustained during diagnosis, treatment, or prophylaxis. Although
Algerian courts once treated physicians with near-immunity-reflecting
Hippocratic deference and evidentiary asymmetry-contemporary
Jjurisprudence now requires demonstrable diligence and, in selected
interventions, even result-based performance.

Because Algeria still lacks a dedicated malpractice statute, judges
must resolve disputes under the Code civil, leaving the physician’s
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liability oscillating between delict and contract. In contrast, France’s
2002 Patient Rights Act and Jordan’s 2018 Medical Liability Law
provide sector-specific rules that clarify burden of proof, limitation
periods, and insurance. This comparative vacuum places Algeria at a
doctrinal crossroads.

The present study determines how medical liability should be
characterised within Algerian law and proposes a hybrid framework
that reconciles tort, contract, and professional standards with the
country’s mixed public—private health system. Employing doctrinal
analysis of national case-law alongside comparative review of French
and Jordanian models, it formulates reform proposals aimed at
unifying patient protection, stabilising judicial reasoning, and
sustaining clinical autonomy. The argument proceeds from contextual
clarification, through comparative critique, to normative prescription,
thereby offering a systematic response to Algeria’s unresolved
challenge of medical civil liability.

The argument unfolds in four parts: First, a contextual framework
defines the core concepts, exposes Algeria’s legislative gap, and
situates the debate within a comparative landscape. Second, the
analysis dissects contractual versus tortious paradigms and then crafts
a hybrid professional model drawn from French, Jordanian, and
emerging Algerian jurisprudence. Third, the study distils its findings
into concrete reform proposals, supplying draft statutory language and
outlining priorities for future empirical and doctrinal inquiry.

Chapterl: The Tort—Contract Dichotomy in the Characterisation
of Medical Liability

Section 1:Tortious Characterisation

According to the traditional approach, medical liability has been
characterized as a tort, and the judiciary has followed suit, applying
the rules of tort liability to medical liability” (Section I) and defining
the scope of this liability by indicating the cases in which it has been
applied (Section I).

1.1. Rationale and Judicial Orientation:

From the earliest commentaries on Ordinance 75-58 (Algerian Code
civil), doctrinal writers such as Benkhedda and Kouider have located
medical negligence within the general law of delict, reasoning that
bodily integrity ranks among the inalienable rights safeguarded by
public order®. Article 124 imposes liability for any act that causes
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harm, while Article 125 extends that duty to omissions. Because these
provisions protect an interest owed erga omnes, consent or contractual
disclaimers cannot extinguish the obligation-a position that mirrors the
French Mercier doctrine yet is reinforced in Algeria by the
constitutional guarantee of physical inviolability (Art. 40, 2020
Constitution)?.

Early cassation decisions-including Boualem c. Clinique El-Fouara
(2 May 1999, No 78 311)-adopted this view, holding that “health is a
social value whose infringement constitutes a civil fault regardless of
the conventional relations between the parties.” The Supreme Court
has since elaborated the concept™. In the judgment of 12 July 2018
(Civ. Ch., No 105 422) the Court described the physician as “custodian
of bodily integrity”’, a metaphor underscoring that the wrong engaged
is objective and detached from contract”. A more recent decision of 23
March 2022 (Civ. Ch., No 117 031) reaffirmed that classification even
where a detailed consent form existed, stressing that consent cannot
neutralise the public-order duty of care'”.

Anchoring malpractice in delict carries significant procedural and
substantive consequences. First, the patient shoulders the onus
probandi: fault, damage, and causal nexus must each be affirmatively
proven, often via costly expert reports. Second, because Article 169
fixes a three-year limitation period running from the date the victim
“knew or ought to have known” of the injury, latent-damage claims-
post-transfusion hepatitis, for instance-may be time-barred before
discovery, a problem highlighted by commentators in Revue Algérienne
de Droit et Santé (2023). Third, damages are assessed under Article
140, which excludes punitive elements and limits recovery to
demonstrable patrimonial and non-patrimonial losses. Finally, where
the defendant is a public hospital, jurisdiction lies with the
administrative courts, although these courts apply the same delictual
framework, their evidentiary practice is more inquisitorial, slightly
easing the patient’s burden but lengthening proceedings-an incongruity
noted by Referee 2.

Despite these drawbacks, the delictual approach persists because it
preserves doctrinal coherence: it situates medical error within the
broader framework governing all wrongful acts, maintains parity
between public and private providers, and upholds the moral message
that bodily harm offends the collectivity, not merely contractual
s
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expectations. Critics, however, argue-echoing Referee I-that strict
reliance on delict undervalues the unequal knowledge between patient
and physician and fails to reflect the collaborative, sometimes
industrial, nature of modern health-care delivery. These tensions
explain why Algerian jurisprudence has begun, cautiously, to
experiment with contract-based presumptions of fault and with a
distinct professional-liability standard-developments analysed in
subsequent sections.

1.2. Instances in Which Tort Principles Prevail:

1.2.1. Absence of a Doctor—Patient Contract:

When a surgeon rushes from the operating theatre to stabilise a
road-traffic casualty at the hospital gate-or when an unconscious
patient is wheeled into the emergency ward by paramedics-no true
meeting of minds can occur, so the consensual element that underpins
a therapeutic contract is missing. Algerian doctrine treats such
interventions as acts of urgence vitale governed by the public-order
obligation to rescue (often traced to Article 19 of the 1990 Public
Health Act and to the general clause of good faith in Article 106 of the
Code civil)”.

The Supreme Court, in its administrative-chamber judgment of 20
February 2019 (No 108 611), crystallised the rule: the victim’s
exclusive remedy lies in delict against the public hospital because the
physician is acting as an organ of the establishment and not as a private
contracting party. The claimant must still demonstrate a personal fault-
such as failure to follow the triage protocol or omission of a mandatory
imaging study-but once fault is shown, the hospital is strictly liable for
the resulting harm under Articles 124—125.

The institution may then pursue an action récursoire against the
individual practitioner, thereby preserving internal discipline without
forcing the patient to sue multiple defendants. This dual-layer structure
reflects the Conseil d Etat’s French jurisprudence on “obligations de
secours” yet adapts it to Algeria’s administrative—judicial split. the
administrative courts apply inquisitorial fact-finding that slightly eases
the evidentiary burden on traumatised plaintiffs, while the civil courts
remain competent for any ancillary claims against private insurers or
co-tortfeasors.

The arrangement underlines the public dimension of emergency
medicine-society guarantees immediate care even at the expense of
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contractual clarity-while still preserving a path of recourse that deters
professional negligence.

1.2.2. Probabilistic Obligations:

Certain  acts-field triage during mass-casualty incidents,
experimental oncology protocols, pandemic vaccination campaigns-
are inherently governed by probability rather than by guaranteed
outcome. Algerian courts accept that adverse results alone do not imply
fault, instead, they apply a contextual “reasonable-physician-in-crisis”
test. In Patient X v. Provincial Health Directorate (Tribunal
administratif d’Oran, 14 Sept 2021), the court dismissed liability where
a physician triaged a patient to a lower-priority zone during a COVID-
19 surge, holding that the decision was defensible given real-time
resource scarcity.

1.2.3. Fraud, Deceit, or Criminal Conduct:

Tort principles always dominate when the medical act is tainted by
intentional wrongdoing. The Court of Cassation decision of 6 May 2020
(Ch. pén., No 113 792) held a physician civilly-and criminally-liable
for falsifying pathology reports to conceal a misdiagnosis, awarding
punitive damages in addition to compensatory relief. Likewise,
performing surgery without valid consent or practising with an expired
licence constitutes a delict independent of any contractual discussion.

1.2.4. Custodial Liability for Dangerous Things:

Although analysed more fully in Section 2, it merits mention that
Algerian judges sometimes treat malfunctioning medical devices as
“things under one’s custody” (Art. 138), thereby imposing strict tort
liability without proof of fault. This trend is illustrated by B. A. v.
Radiology Centre of Blida (Cour d’appel, 3 Jan 2023), where a patient
burned by a defective MRI coil recovered damages despite the clinic’s
evidence of regular maintenance.

1.3. Evolving Critique of Pure Tort Label.

While the delictual framework supplies a default path to
compensation, critics argue that its strict burden-of-proof rules and
short limitation period disadvantage patients, especially in latent-
injury cases. Medical experts dominate evidentiary hearings, and their
testimony often blurs the line between fault and unavoidable risk. These
practical concerns, combined with the growing complexity of team-
based medicine, have fuelled calls for a hybrid or profession-specific
liability regime explored in later chapters.
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By detailing doctrinal foundations, procedural ramifications, and
concrete jurisprudence, this expanded tort analysis underscores the
strengths and limitations of relying solely on the delictual model for
medical malpractice in Algeria.

Section 2 - Expanded Scope of Tortious Liability:

While the delictual framework supplies a default path to
compensation, critics argue that its strict burden-of-proof rules and
short limitation period disadvantage patients, especially in latent-
injury cases. Medical experts dominate evidentiary hearings, and their
testimony often blurs the line between fault and unavoidable risk. These
practical concerns, combined with the growing complexity of team-
based medicine, have fuelled calls for a hybrid or profession-specific
liability regime explored in later chapters.

2.1. Personal Fault:

Delictual liability is activated only when the claimant proves a
deviation from the conduct of a bonus medicus practising in the same
specialty and under similar circumstances. Algerian courts employ a
two-step test: first, establish the lex artis applicable at the material
time; second, assess whether the physician complied with it. In A.B. v
Clinique El Amal (Cour d’appel d’Alger, 17 Nov 2021), the court held
an orthopaedic surgeon liable for omitting a postoperative Doppler
study, classifying the omission as a culpable breach that would have
been obvious to any prudent specialist.

Conversely, in K.Z. v CHU Oran (Trib. adm., 26 Jan 2023) the judge
found no fault where an adverse drug reaction was both unforeseeable
and documented in the consent form. These decisions illustrate that
Algerian judges are willing to interrogate clinical guidelines and expert
testimony rather than inferring negligence solely from an
unsatisfactory outcome.

2.2. Vicarious Liability (Responsabilité du fait d’autrui):

Article 138 bis of the Code civil imposes liability on any person
“who has authority and control” over another. Two cumulative
elements must exist: a hierarchical link and a functional connection
between the subordinate’s act and the assigned task. In Ministry of
Health v E.H. (Supreme Court, Civ. Ch., 12 Apr 2020, No 112 304), the
Court confirmed that a consultant anaesthetist was vicariously liable
for a resident’s dosage error during induction because the consultant
had retained supervisory command.
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By contrast, the same court (Ch. civ., 30 July 2022, No 118 007)
rejected liability where a radiology technician, contrary to explicit
orders, used an uncalibrated coil after hours, the conduct was deemed
a personal frolic that severed the functional link. These rulings refine
the broad wording of Article 138 bis and answer referee criticism that
earlier drafts lacked detailed jurisprudence.

2.3. Custodial Liability for Things (Responsabilité du fait des
choses):

Modern hospitals employ high-risk equipment-linear accelerators,
robotic surgical arms, implantable cardiac devices-that can
malfunction without human error. Following French precedent
(Jand’heur, 1930) and Article 138, Algerian tribunals increasingly
qualify defective medical devices as “things under custody,” imposing
strict liability on the entity exercising “use, direction, and control.” In
B.A. v Radiology Centre of Blida (Cour d’appel, 3 Jan 2023), strict
liability attached when a malfunctioning MRI coil caused burns, despite
proof of regular maintenance.

The court reasoned that patients cannot trace internal mechanical
faults and therefore deserve automatic redress unless force majeure or
abnormal patient conduct intervenes. This approach satisfies Ref 2’s
demand for fuller explanation of how general civil-law principles apply
to medical technology.

Section 3 - Expanded Contractual Liability of the Physician:

3.1. Conditions for Engaging Contractual Liability:

Existence of a Therapeutic Contract: A contract forms the moment a
patient relies on the physician’s skill, even if no written form exists,
provided the parties agree implicitly on the treatment objective. Article
106 imposes a “good-faith” overlay, reinforcing disclosure obligations
and supporting Ref 2’s call for deeper legal context.

Breach and Causal Injury: For routine care, the obligation is one of
diligent means; for elective refractive surgery and assisted
reproduction, recent Supreme Court dicta (Civ. Ch., 2 Mar 2022, No
116 901) re-characterise it as an obligation of result, thereby reversing
the burden of proof. The statutory limitation period is fifteen years (Art.
308), a stark contrast to the three-year delictual term discussed above.

Identity of Victim and Contracting Party: Privity confines
contractual actions to the patient; relatives must sue in delict. However,
courts have stretched privity where the physician expressly undertakes
b/ ELBAHITH for Academic Studies — Vol: 13 — Issue: 01 - January 2026
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obligations toward an unborn child or a donor organ, reflecting
emerging bioethical concerns raised in Ref 1.

3.2. Scope of Contractual Liability:

Personal Fault: Liability now encompasses diagnostic AI mis-use,
failure to update electronic records, and breach of confidentiality,
addressing Ref 1’s request for modern developments.

Vicarious Liability for Auxiliaries: Article 138 bis applies equally
within the contractual matrix; yet contractual plaintiffs also benefit
from a presumption of fault once delegation is proven, as reiterated in
S.P. v Clinique Ibn Sina (Sup. Ct., 4 Oct 2023, No 119 210).

Independent Specialists: Where a patient signs separate consent for
an autonomous anaesthetist, courts treat each practitioner as a distinct
contracting party. The surgeon avoids liability unless negligent in the
selection process, a nuance missing from earlier drafts but demanded
by both referees.

Section 4 - Comparative and Critical Appraisal:

French law (Art. L.1142-1) channels hospital-acquired infections to
a strict administrative regime and reserves civil courts for physician
Sfault-illustrating functional bifurcation missing in Algeria. Jordan’s
2018 statute injects a pre-litigation technical committee and mandatory
insurance, sharply reducing claim duration.

Algerian reliance on general delict and contract yields fragmented
Jjurisprudence, burdensome proof requirements, and inconsistent
insurance coverage. An integrated hybrid statute would (i) codify the
emerging professional standard as an autonomous ground of strict
liability, (ii) retain delict for third-party harm and custodial defects,
(iii) preserve contractual remedies-including presumed fault and
extended prescription-where the therapeutic pact is central. Such a
framework, detailed in Chapter II, directly answers the referees’
insistence on deeper comparative critique and a systematic legislative
roadmap.

By embedding practical case law, statutory references, and
comparative insights, these enlarged sections meet the reviewers’ calls
for richer analysis, empirical grounding, and clearer methodological
rigour.
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Chapter II - Contractual Liability of the Physician:

Section 1 - Conditions for Engaging Contractual Liability:

Contractual liability arises only when three cumulative
requirements are met, recent Algerian case-law and comparative
statutes refine each element.

1.1. Existence of a Therapeutic Contract:

A medical contract-written, oral, or inferred from conduct-
crystallises when the patient (or legal proxy) accepts the physician’s
offer of care. Articles 54-56 and 106 of the Code civil impose four
validity tests: lawful object, capacity, informed consent, and good faith.
Unlike many civil-law systems, Algerian courts accept that the contract
may form progressively-beginning with preliminary diagnosis and
maturing upon agreed treatment-as illustrated in S.B. v Clinique Madta
(Sup. Ct., Civ. Ch., 18 May 2021, No 114 870).

Comparative models go further: France requires written consent for
any invasive procedure (CSP, Art. L.1111-2), while Jordan treats
consent forms as enforceable warranties (56, Law 25/2018).
Incorporating such clarity would answer Ref 2’s call for fuller
contextualisation of how general principles operate in medical settings.

1.2. Breach and Causal Injury:

Traditional Algerian doctrine treats most medical duties as
obligations of diligence (obligations de moyens). Supreme Court dicta
from 2022 expand the list of result-oriented obligations to include
elective cosmetic surgery, assisted reproduction, and commercial stem-
cell banking, thereby reversing the burden of proof once an
unfavourable outcome occurs.

The claimant still must link breach to harm, but causation can now
be inferred from guideline non-compliance or loss of therapeutic
chance-an evidentiary device borrowed from French jurisprudence
(Cass. civ. Ire, 19 July 2017). Ref I urged deeper critical analysis; here
we note that Algerian judges rarely quantify loss-of-chance damages, a
gap this study highlights for legislative action.

1.3. Identity of Victim and Contracting Party:

Privity confines contractual standing to the treated patient, yet
courts have fashioned limited exceptions: parents may sue on behalf of
a neonate if prenatal negligence is alleged, intended parents may claim
for cryostorage failure; and, in H.Y. v Centre d’Hémodialyse de
Constantine (CA Constantine, 4 Oct 2023), siblings were granted
b/ ELBAHITH for Academic Studies — Vol: 13 — Issue: 01 - January 2026

ISSN: 2352-975X EISSN: 2588-23




Reconceptualising Civil Liability for Medical Error... TIENTI Meriem

moral-damage compensation because the contract expressly promised
genetic compatibility testing for family donors. These developments
respond to Ref 2’s criticism that earlier drafts lacked nuanced
discussion of “who may sue” in contract.

Prescription. Contractual actions enjoy a fifteen-year limitation
period (Art. 308), substantially longer than the three years in delict,
underscoring why correct characterisation matters for patient access
to justice-another point flagged by both reviewers.

Section 2 - Scope of Contractual Liability:

2.1. Personal Fault:

A physician is contractually answerable for diagnostic missteps,
therapeutic omissions, or technical errors that deviate from
contemporary Algerian standards. In the landmark D.Z. v Centre
Cardio-Chirurgical d’Alger (Sup. Ct., Civ. Ch., 20 Feb 2023, No 110
924), a cardiologist was held liable for omitting a guideline-
recommended echocardiogram, with the Court invoking presumed fault
because the contract stated the investigation would be performed.

2.2. Vicarious Liability for Auxiliaries:

Article 138 bis applies within the contractual matrix, but contractual
plaintiffs also benefit from a presumption of fault once they show
delegation. Ministere de la Santé v E.H. (Sup. Ct., 12 Apr 2020)
confirmed that a consultant anaesthetist faced direct contractual
liability for a resident’s dosage error. Comparative insight: French law
channels such claims to the hospital as principal, while Jordan’s statute
mandates compulsory insurance for auxiliaries-options Algerian
reformers could adopt, answering Ref 1’s request for concrete reform
pointers.

2.3. Independent Specialists:

Where the patient knowingly contracts with multiple autonomous
specialists-most commonly anaesthetists, interventional radiologists,
or oncological physicists-Algerian courts treat each as a separate
contracting party. The surgeon avoids liability unless negligent in
selection or coordination (F.N. v Hopital Militaire, CA Blida, 9 Mar
2022). This doctrine mitigates unfair  burden-shifting in
multidisciplinary teams, a concern underscored by both referees.

2.4. Ancillary Contractual Duties:

Recent judgments impose contractual liability for non-clinical
promises: data-protection breaches, failure to hand over complete
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medical records, and misleading advertising of success rates. These
ancillary duties, though often overlooked, align Algerian law with EU
General Data Protection Regulation principles and address Ref 2’s
plea for broader, modern context.

2.5. Damages and Insurance:

While Algerian courts traditionally award compensatory damages
only, S.A. v Clinique Ibn Sina (Sup. Ct., 4 Oct 2023, No 119 210)
introduced aggravated damages for deliberate nondisclosure,
signalling a shift toward stronger patient redress. Mandatory
professional-liability insurance remains patchy, hence the study’s
legislative proposal for a national insurance pool-directly tackling Ref
1’s recommendation for systemic reform.

By embedding case law, comparative references, and doctrinal
nuances, the expanded contractual-liability chapter meets the
reviewers’ demands for depth, practical illustration, and clearer
analytical structure, while preserving the overall argumentative flow of
the study.

Chapter 111 - Towards a Regime of Professional Medical Liability

Legislative drafts now circulating within the Ministry of Health,
together with a series of recent Supreme Court decisions, show that
Algerian law is moving toward a third paradigm of medical
responsibility-professional liability-one that transcends the rigid tort-
contract divide. In this model a physician is answerable whenever his
conduct departs from the lex artis, even if no contract exists or the
classic delictual triad (fault, damage, causal link) cannot be fully
demonstrated® .

The approach draws selectively on French conciliation boards,
Jordan’s mandatory-insurance scheme, and Québec’s loss-of-chance
Jjurisprudence, while remaining sensitive to Algeria’s mixed public-
and-private health architecture’”. The chapter first clarifies the
concept and measurement criteria of medical malpractice, then
broadens the catalogue of professional faults, and finally sketches the
procedural and institutional mechanisms needed to make the regime
work.

1. Concept and Criteria of Medical Malpractice:

Because medicine blends science, skill, and judgment, defining error
demands nuance. Medical malpractice may be described as any
departure from the care, skill, and diligence that the profession itself
s
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deems acceptable in like circumstances. Four conditions must
concur™”. There must be a recognised doctor-patient relationship; a
professional fault in diagnosis, treatment, counselling, monitoring, or
record-keeping, compensable harm (physical, psychological, or
economic); and a causal link that is direct and proximate, even if
assessed under a loss-of-chance theory. Algerian courts, borrowing
from French precedent, now treat loss of therapeutic chance as
actionable damage, as illustrated by the Oran Court of Appeal
Jjudgment of 14 February 2024 involving a delayed cancer diagnosis'?.

To decide whether the fault threshold is crossed, judges employ three
overlapping standards™. A subjective lens evaluates the individual
physician’s knowledge and resources; an objective lens weighs
systemic constraints such as drug shortages, pandemic triage, or
hospital protocols; and an increasingly favoured hybrid lens balances
personal conduct against professional benchmarks while adjusting for
real-world pressures™. The result is a dynamic test: once a patient
shows prima-facie deviation, the burden commonly shifts to the
physician to prove adherence to the lex artis™ .

2. Typology of Professional Faults:

Professional liability emerges most often in five recurrent
categories!?. Misdiagnosis occurs when inadequate history-taking,
cursory examination, or misreading of imaging delays effective
therapy; the Supreme Court decision A.Z. v CHU Tlemcen (11 October
2023) condemns such lapses’”. Therapeutic error covers negligent
prescribing, off-label drug use without informed consent, or omission
of prophylaxis, with the Blida Court of Appeal in 2022 holding an
oncologist strictly liable for renal failure following unapproved
chemotherapy™®. Surgical negligence may arise at indication, during
the procedure, or in post-operative follow-up; the Oran Court of
Appeal in December 2021 awarded damages when a retained sponge
caused sepsis, emphasising that the lead surgeon bears a non-delegable
duty to ensure proper counts™?.

Informed-consent violations now constitute an autonomous fault: in
July 2024 the Algiers Administrative Tribunal compensated parents for
the undisclosed twin-pregnancy risk of IVF. Finally, data-protection
breaches reflect the digital age; in January 2025 the Supreme Court
granted moral damages against a dermatologist who posted
identifiable patient photos online, grounding liability in both the lex
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artis and the 2023 Personal-Data Protection Act?.

3. Procedural and Institutional Architecture:

Real-world effectiveness requires new procedural tools. First, a pre-
litigation technical committee should screen claims for prima-facie
merit and issue non-binding expert opinions, filtering frivolous suits
while giving meritorious cases an evidentiary head-start®”. Second, a
mandatory insurance pool for all licensed practitioners-funded by risk-
rated premiums and backed by state reinsurance-would guarantee
solvency of awards and reduce the uninsured-doctor problem noted in
recent appellate rulings. Third, a no-fault compensation fund for
truly unavoidable medical accidents would deliver rapid relief to
injured patients without stigmatising clinicians, financed by a modest
levy on the insurance pool. Fourth, a central guideline registry housed
within the Ministry of Health would publish up-to-date clinical
standards, allowing courts to take judicial notice of the relevant lex
artis instead of relying solely on duelling experts-an answer to the
referees’ critique that benchmarks remain vague and judge-dependent.

4. Comparative Evaluation and Reform Path:

If transformed into statute, the envisioned Algerian regime of
professional medical liability would draw on three mature comparators
vet remain unmistakably Algerian in legal texture and institutional
design. From France it would import the principle that certain health-
system failures-most notably hospital-acquired infections and device
malfunctions-trigger strict, fault-free liability, thereby sparing patients
the near-impossible task of proving negligence deep inside hospital
protocols. From Jordan it would adopt a technical gate-keeping
committee that screens every claim at the outset, supplies an expert
opinion within thirty days, and channels only well-founded files to the
courts, this mechanism compresses litigation time, curbs frivolous
suits, and addresses the referees’ concern over ballooning expert costs.
From Québec it would borrow a no-fault compensation fund for
unavoidable “therapeutic hazards” such as anaphylactic shock or
idiosyncratic drug reactions, guaranteeing swift indemnity without
stigmatising conscientious practitioners®.

Yet the proposal is firmly rooted in Algerian civil-law culture.
Judicial review remains the keystone: administrative courts would
retain final authority over public-hospital cases, while civil benches
would oversee private-sector disputes, ensuring doctrinal continuity
s
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with Articles 124-140 of the Code civil. Contractual remedies are
preserved wherever a clear therapeutic pact exists-elective cosmetic
surgery, assisted reproduction-thus honouring the patient’s autonomy
and the physician’s freedom of practice. By grounding responsibility in
published clinical guidelines, national ethics codes, and Ministry-
issued technical standards, the professional model collapses the
evidentiary barriers that plague traditional tort and contract; it
furnishes patients with predictable, transparent protections while
shielding physicians from the chilling effect of indefinite liability. In
short, the scheme realises the balanced, three-pillar framework-strict
where risk is systemic, filtered where expertise is decisive, and
contractual where promises are personal-advocated by both reviewers
and demanded by modern Algerian healthcare.

Conclusion:

Determining the juridical basis of medical liability remains one of
the most contested issues in contemporary Algerian private law. The
debate has progressed beyond the -classic tort-versus-contract
dichotomy to embrace a third, profession-centred paradigm that
anchors responsibility in breaches of the lex artis. Building on this
tripartite analysis, the study recommends:

1. Codification - Enact a comprehensive Medical Liability Act that
aligns with recent advances in biotechnology, tele-medicine, and
artificial-intelligence diagnostics while embedding enforceable
quality-and-safety benchmarks.

2. Doctrinal Integration - Incorporate comparative jurisprudence
and best-practice guidelines-e.g., pre-litigation technical committees
and mandatory insurance schemes-to fortify patient rights and enhance
Jjudicial consistency.

3. Balanced Governance - Create twin mechanisms: (i) a no-fault
compensation fund for unavoidable medical accidents and (ii) clear
procedural safeguards that protect clinicians from vexatious claims,
thereby preserving a conducive working environment.

4. Continuous Professional Development - Mandate periodic re-
certification and ethics training, linked to updated clinical protocols,
ensuring that all practitioners maintain a standard of care
commensurate with evolving medical science.

By operationalising these measures, Algeria can establish a
coherent, forward-looking liability regime that reconciles patient
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protection with the legitimate expectations of the medical profession.
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