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Abstract:

Various adaptation approaches have been unable to free letters of
guarantee—of all types—from the cloak of the guarantee, for which Islamic
jurisprudence has established that it is impermissible to take compensation.
(Guarantee by making).

Islamic jurisprudence assemblies and Sharia standards have adopted a
doctrine that respects this "axiom," permitting Islamic financial institutions
to take compensation for issuing letters of guarantee, provided that the basis
for the guarantee transaction itself is not considered. (Neither the validity
period nor the amount of the letter of guarantee is taken into account.)

Given the inconsistency of these solutions with practical reality, and
given the assessment by the direct legal authorities of these institutions
(legal bodies) of the change in the concept of guarantee in these letters, most
of these institutions have not adhered to the contents of the decisions of the
Islamic jurisprudence councils nor to the outcomes of the “legal standards”
in this regard, and have imposed fees or commissions on the issuance of
letters of guarantee at percentages of the amount of the letter, according to
its validity period.

As a result of the above duality, contemporary jurisprudential
approaches have emerged, calling for a reconsideration of the “axiom” of
prohibiting taking compensation for a guarantee; casting doubt on the
stability of a consensus on its original requirement, and tending to introduce
influential elements into the judgment on the guarantee process through
these discourses.

This study concludes that there is any disagreement with the original
ruling (prohibiting compensation based on a guarantee). However, it also
concludes that it is likely to be reconsidered in light of influential
contemporary developments and the jurisprudential insights and directives
presented by jurists as a basis for the ruling prohibiting it. This is despite the
importance of guarding against the "misuse” of this approach by using it as
a pretext to permit certain forbidden acts.

Keywords: Letter of Guarantee, Islamic Financial Institutions,
Contemporary Banking Application.
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