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The Covid-19 pandemic and force majeure theory and its impact on
international trade contracts A comparative study in light of the Civil
law and Common law legal systems

Summary:

The covid-19 outbreakhas fundamentally affected international trade contracts,
prompting the parties in the contractual relationship to seek legal solutions,
particularly on the possibility of applying force majeure provisions to this pandemic
in a way that mitigates the negative economic impacts on debtors who have not
fulfilled their contractual obligations.In view of this work, solving this problem
depends, on the one hand, on the law applicable to the contract in dispute and the
extent of its acceptance of the force majeure theory or not, and on the other hand on
the content of each contract separately. Therefore, this research work has narrowed
its scope to two assumptions: the first is to resort to an applicable law of the Latin
legal system, while the second is to resort to an applicable law of the Anglo-Saxon
legal system.

Keywords: Covid-19, Pandemic, Force majeure, Civil Law, Common Law,
international trade contracts

La force majeure a I’épreuve des conséquences du Covid-19 sur les
contrats commerciaux internationaux
Une étude comparative du droit civil et du Common Law
Résumé:

La pandémie duCovid-19 a mis la doctrine de la force majeure sur le devant de
la scéne en raison de I'impact qu’elle a eu sur les contrats commerciaux
internationaux. L’objet de cette étude est de savoir dans quelle mesure le Covid-19 et
les mesures qui ont dii étre prises pour en limiter la propagation constituent un cas de
force majeure. La réponse a cette question est tributaire de la loi applicable au contrat
litigieux et de son acception de la notion de force majeure. A cet égard,nous avons
choisi de réduire la portée de I’étude a deux hypothéses: la premicre est celle des
contrats soumis a un droit appartenant au systéme civiliste, tandis que la seconde
concerne les contrats soumis a la Common Law.

Mots clés : Covid-19, pandémie, force majeure, Droit civil, Common Law, contrats
commerciaux internationaux.
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Revue Lamy droit des affaires <N° 160 «1%juin 2020.
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%CA Aix-en-Provence, 3 mai 2006, Juris-Data n°2006-306944.

Lebrun c. Voyages & rabais, 2010 QCCQ 1877, accessible au lien suivant:
http://citoyens.soquij.qc.ca.

%% Béland ¢. Voyage Charterama Trois-Riviéres Itée, 2010 QCCQ 2842, accessible aulien suivant :
http://citoyens.soquij.qc.ca.

»Cassazione Civile, sez. III, 24 luglio 2007, n. 16315:accessible au lien
suivanthttps://iustlab.org/app/uploads/references/2020/03/20/f-1366.pdf .

07, Radouant, Du cas fortuit et de la force majeure : these, Paris, 1920, Arthur Rousseau, 1920, p.
13, « laforcemajeure[estJunequalitéjuridiquequi
n’estdedroitattachéeaaucunévénement;parconséquentdans
chaqueespéceilyalieudeprocéderal’examendesfaits ».
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Ol Ayras LigysS eliy s (8 Loy ulin) oSa S Gllanall ians W a5 lad) 138 i
Lallal) dsiall Aalaia Coyla (o Lg)ysS (ugyd Caial Glblasall 238 G (es 3 s5all Jad e S
ot Gl e adle) 2 o U8 Phuesen) daiall (lsh (e AU 20207 4 30 b ((WHO)
Hels ol e 2020 Gole 11 3 ciadandl)
1S5 WS (s Cannal) peandl (8 DLl goud) Gilugpulll e sa Ugye€ gy O Gl ey
G VLS hainl Jeanll By msed e 4 e W cpeainally oLbY slalie Slo 35,
leie LA Cpaly callal) 5o alaae il Al dighan (e 3alls Gugpudl) aad Glo 508 #1138 Ly
A Y 3a ) cliag dojla Djlial Cleha) Ml Laaall (ylghll Al =y agas Gle e

i g5 ey ol eligll il by b @il of Bapdll oSlaall Gand o 8 481 ) Glad) 138 8 5Lay) jaas’
U5 Led Gl & 0 Lladll 5 @lldg cagtal) Jlae 3 cladll b a3l ag 38Y) Gaeemy Ll 3l ) 5018 548

il eculal) ol Jlaes
CA Colmar, 6¢ ch., 12 mars 2020, n® 20/01098, JurisData n°® 2020-004057 ; CA Colmar, 6¢ ch., 16
mars 2020, n°® 20/01142 :JurisData n® 2020-003598 ; CA Colmar, 6e ch., 16 mars 2020, n°
20/01143; CA Colmar,23 mars 2020, n° 20/01206; CA Colmar, 6¢ ch., 23 mars 2020, n° 20/01207;
CA Douai, ch. des lib. ind., 4 mars 2020, n° 20/00395, JurisData n° 2020-003104; CA Douai,
chambre des Libertés Individuelles, 5 mars 2020, n® 20/00400; CA Douai, chambre des Libertés

Individuelles, 5 Mars 2020, n°® 20/00401; CA Bordeaux, 2e ch. 19 mars 2020, n° 20/01415 ;CA
Bordeaux, 2¢ ch., 19 mars 2020, n° 20/01357 ; CA Bordeaux, 2¢ ch., 19 mars 2020, n° 20/01425.

UgysS gt il ol (2005) 25l Tpmall @30 Agadd tglshall Liall S8 p L) e Gl glal) il

rAal bl Je jigie casiill

https://www.who.int/ar/news-room/detail/05-06-144 1 -statement-on-the-second-meeting-of-the-
international-health-regulations-(2005)-emergency-committee-regarding-the-outbreak-of-novel-
.coronavirus-(2019-ncov)

Gy Jsdll mpen 8 Aaladl dasall e Bha Ja "l Gant lah Al Aala)l daall gkl Al el P

sl Al sl ualall Asall dadaie) LARuie Algy Sleha) Galliy 38 [N] 5 sl L Jsall ladl)
(Y 53l 2005

3* WHO Director-General's opening remarks at the media briefing on COVID-19 - 11 March 2020,
available at: https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-
the-media-briefing-on-covid-19---11-march-2020.
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Pls )8 els el G SIS ki axe of gl 1) Lalel)

GV (sabady) Llaill oaliadl caigl) 8 ey el Jo ¥ AT s Gaw Lo ) il
e Gl ) 63 g5 (Al alsally abud) glel alaadd llall & iias aal copall 8 Jas
Aoallall IS (S Letgals A Claiailly celadl aas (e s ayslly Z V) Judle 8 Aadgia
ceall (ya Lyt Ll 3aL55 A Slsall )58 Al calandl 8 Ciligmaas calall kS
(AUl AU alSal poun A 5ialEl 38l A jdatg 19 1S elug 1 AN Ciaal

Gt Al ol lae (gilat) Ol aag Y (A Qe ) it S Gl e e
So dasdl A asul ) Ll sl U] 8 Y] mlhaal 13 Jexivn Yy a3l e
Saal g8y s Ll 20 e Sam Lavie Sall Gl sl lesnsar (har Glly 25iall Gana Leala)
Ol b lad) of e Vol G peclae g cuall o Guedall Sl Jia bl e Al
o> Bl 5l Al Al aday of Al e ) (U] Bpsiall bl g dlay of A e Dnlad)
Ll Alilea L8 Ly ,dll 8 S e aabian cwls ols si(Doctrine of Frustration)llay) 4,k
By

3>V http://en.cepit.org/info/info40288117668b3d9b0170671f67f30716.html. Le premier certificat
de force majeure semble avoir été délivré a une société de fabrication dans la province de Zhejiang
qui avait affirmé ne pas pouvoir respecter ses obligations contractuelles a l'encontre de Peugeot ¢
pour un montant d'environ 4 millions de dollars (G. Lee <« China offers force majeure escape
clause for factoriesthatbreachsupplycontracts as coronavirus shutdownsleaveassembliesidle
»«South China Morning Post <3 févr. 2020. Il semblerait qu'au début du mois de mars <le China
Council for the Promotion of the International Trade (CCPIT) avait déja délivré environ 5
000certificats de ce type.
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o oSa Lo Glaiy madle 1aat Gupn adang Sall Gl ) aan Wils cealeialblalill dosedd JRlly
Coynlall 3gall oy dtand e alal el mopa 2b 2hal DA Ge ale lld 2y 558l 53 fay
gling Glaal gy Jla & Sl 20 axe e Adsuad) (e Legal€ 5 LY aal clie] ) Caagy
el o L csall b daydl) 138 ang Le 1305 Shatives shal) 205 lgan iy Sylasdl 3lai e z5A5
Lo I gl 050 oy i Japill Janetd JA A0lSa) (50 s8aiall iyl 5]} 4t Lo G V)
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dad (e 2kl Calylal Wayoiey ) GlaaV L Alaie 33l sale 5yall 55l oyl Cpaaly cale (<
oY 5l sl G ey @) Gkl e el G Al clehal) ) ALaY L sl szl
Gall G 13 Llggaall (o aliely aday of sial) Gl e iyl (Y oK Y i LAY (ol
cdaall b Aalya Lyl dde Jay ol AaY o3 (50 dla 53

o 5alE 58 A ia) Clelial (e Leadt Loy 19 2 Aaila liel b Jadl) jems ot Lo e el
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oe mhl\ J}\d\} M.uj}.” )Lu.u\ CJ.J\ ?‘“ U\ ¢Sy 22el) 4.:;.1.\}: 5 Ladie ¢zalad) (GEPEN USS} dj.ﬂ\

R & B Falcon Drilling Co. v. Am. Exploration Co, 154F. Supp.2d 969 (S.D. Tex. (2000):
“Contractual terms are controlling regarding force majeure with common law rules merely filling in
gaps left by the document”.
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MacromexSrl. v. izl & &5 (e dugiall dilaiall sl sasiall LY 3o e jalall
& Lanaiic 450 3558 — Globex (f i Lty sadln i, *Globex International, Inc
Cleliall & GAY) 4 dacaiic Liley) 8 — Macromex ae @l —33030) Sl 5)las
ale B8l 20l (e g (il e Globex 45,8 (Sam ol Lz laall asal (e 4paS lgaad —325102])
Cadd el Bisldl) e zlaall ahiul jha o QlN) @il g Aulagll dasSall Ole] can
s PIAY) eha Laad Al Sldll e Gagill b llaiGlobex va aSas (5500 Macromex
rdl e (ab sy akalls zjaal) 558l 552l Ja iy caeds of Globex 3y ()\S8 ¢l

S Levie i 3l of Ly g ) Loy 35 pae e Yahao Cpipball o (5] 58 Y
e sl 5 dwlay) Jlacl 5] asn Slela) (o S i S Gl ciid Sleelif cn pe Laali Gl
io (s s bl (o) Coubll Usieal) Slassl] e s AN Ailead) Con )

AasSall I O G Iobia) @lld 8 AeSadl Ly cpdall 13gy 3AY) cacady aSall 2 o e

By OIS Globex &l ) 1k Matiuse zruay ol 28l (O j s kel 30 alea a&y la )l
Lagsa gy pilsad) anf ) deliad) e 21 o Macromex # e Jose LA 138 BT e (il
Lila s )1 355kl

oo 0505 chale BAW) 54l Jayd Aelua culS 1Y) 1 V) s 2yl Dl 35 38 Lae Db
Bhadl Sl Cula I iy Lpall o e e paill 8y o€ cadllan & Jas ) @laadl
5 kal) 028 Cat g )€ elis Jaad o oSa did ¢kl )kl A gaadl)

G 35 daad SpuSuslatll) alail) b aSlad) o L 5LEY) e A Jisadl 13 e Ala
Lyall Gl (b gl pe o lal) Qe 8 Gy sl 85l Jagydl alalls Gl )
@A Tyl Juit ale b L adle olivg L dkall (alin Aalya e Gagaiall @b e Blaal Qe
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3R lewis et al., COVID-19: Force Majeure to the Rescue?, The Huston Lawyers, Vol. 57, Issue 5,
2020, p. 40.

*Macromex SRL v. Globex Int'l, Inc., No. 08 Civ. 114 (SAS)., 2008 BL 79637, 2008 WL 1752530
(S.D.N.Y. Apr. 16, 2008).
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25 S Y e e LS Andla il LS e calhall 13 2l & Jelus of o
Ol Aealall Aol ylal agie 8 iyl 20 W Act of God yadlly sluadll ZOldacal s
Ml 58l Vs G (e 5)S3 e A suSas glaV|

Oana 0e Woliiel (S Y lasas 201 ol Jall ) prandl a3 oLall e 8 oY) i)
Vs 4l Ka Y oalie oo IS dady aally eloadll G 3K ) @y 3 hatinly ¢ 5adlly eladl) sl
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“A. A. Schwartz, Contracts and COVID-19, 73 Stan. L. Rev. Online 48
(2020),https://www.stanfordlawreview.org/online/contracts-and-covid-19/, available
athttps://scholar.law.colorado.edu/articles/1288/.

“Tandrin Aviation Holdings Ltd v Aero Toy Store Llc& Anor [2010] EWHC 40 (Comm) (19
January 2010), http://www.bailii.org/ew/cases/ EWHC/Comm/2010/40.html; see also Kyocera
Corporation v. Hemlock Semiconductor, LLC, 313, Court of Appeals of Michigan, Dec. 2015, 437,
446-447, 886 N.W.2d 445 (Dec. 03, 2015): “Force majeure clauses are typically narrowly
construed, such that the clause “will generally only excuse a party's nonperformance if the event
that caused the party's nonperformance is specifically identified.””’; Kel Kim Corp. v. Central
Markets, Inc.,Court of Appeals of New York , Dec. 1987, 519 N.E.2d 295, 296: “contractual force
majeure clauses - or clauses excusing nonperformance due to circumstances beyond the control of
the parties -under the common law provide a similarly narrow defense. Ordinarily, only if the force
majeure clause specifically includes the event that actually prevents a party's performance will that
party be excused”.

damuls ol )y lge sy B0 Gluddll (Ko Y 3 &l Jle ANVl Act of Godsjle ulady) slggill aasiy!
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“West Glenn D., Impossibility, Impracticability, Frustration, Force Majeure, Efficient Breach, and
COVID-19, (Mar. 25, 2020), https://perma.cc/QW6W-BQG6H : «it is far from clear whether the
term “act of God” encompasses epidemics and pandemics even though they are the result of
natural causes. The reason for this is the law’s insistence that an “act of God’” be something that is
free of human intervention, either through action or inaction. Failing to appropriately plan for and
take actions to guard against foreseeable natural occurrences may result in such occurrences, no
matter how catastrophic, failing to qualify as an ““act of God.”” Unless, of course, the force majeure
clause provides otherwise » ; see alsoDavid B. Saxe & Michael Mix, Contractual Force Majeure
Provisions and the Spreading Coronavirus, The New York Law Journal (March 9, 2020),
https://www.law.com/newyorklawjournal/2020/03/09/contractual-forcemajeure-provisions-and-the-
spreading-coronavirus/: « the common law doctrine is limited and narrow, and thus is unlikely to
excuse a party’s performance because coronavirus might not be considered an act of God, and is
certainly not an act of law»;David J. Ball et al.,, Contractual performance in the age of
Coronavirus: Force Majeure, Impossibility and other considerations, The National Law Review
(Mar. 18, 2020), https://www.natlawreview.com/article/contractual-performance-age-coronavirus-
force-majeure-impossibility-and-other.

“ A. A. Schwartz, Op. cit. : "I expect that the COVID-19 pandemic will likely qualify as an Act of
[...]. An earthquake is still an Act of God, whether or not the factory has been built to be
earthquake-proof. A hurricane is still an Act of God, even if it is partially a consequence of human-
caused climate change. And a pandemic is still an Act of God, even if it was spread by people flying
in human-built airplanes or exacerbated by human behavior (e.g., attending church or taking a
cruise). Nor does it matter that pandemics are foreseeable and, in fact, have been predicted” ; see
also : Stephen Wright et al., Is Coronavirus a Force Majeure Event?, DLAPIPER (Mar. 30, 2020),
https://perma.cc/G2K3-C42F; Angela C. Zambrano et al., Is COVID-19 an act of God?, Westlaw
Journal (June 3, 2020), https://www.sidley.com/-/media/publications/westlaw-journal _is-covid19-
an-act-of-god.pdf?la=en.
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*G. H. Treitel, Frustration and force majeure, Sweet and Maxwell, London, 1994, p. 13.

Lhny L Aalal) asiall 5,S8 can)l Al Asleadl) i) Sds U3 e 1647 dauParadine v. Janeiumiyna®
sl )88 oyl (Al 4 Gl Ols J3) e il e
oo oyaal dllys Paradine adl e ljabinl 8 Gl Al () e ady e g 3 Janewd o b el
Al 43dlad Jane ) i (g0 Paradine sl a3 L lgle @IXT 5aell Gn e Gaalie ¢Sl Gan gDl
Aol Caady cleaSa b lede DA @ ) Bagall V] Aedie Lo deany ol 435555 Sl Allaiuls xdad 5,3l
Jany i daall oy GaY tglds Gaany adall ) oKay Vs ) pin Lojle aw 5aY) 13a ol cuzdg Jane awdl gi

(897« 27; 82 ER 897«Paradine v. Jane (1647) Aleyn 26) <Lzl (e

*® Taylor v. Caldwell, (1863), 3 B. & S. 826 (K.B.), 122 E.R. 309.
Taylor v. Caldwell, (1863), 3 B. & S. 826 (K.B.), 122 E.R. 309, 312: “But this rule is only
applicable when the contract is positive and absolute and not subject to any condition either
express or implied : and there are authorities which, as we think, establish the principle that where,
from the nature of the contract, it appears that the parties must from the beginning have known that
it could not be fulfilled unless when the time for the fulfilment of the contract arrived =
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=some particular specified thing continued to exist, so that when entering into the contract, they
must have contemplated such continuing existence as the foundation of what was to be done ; there,
in the absence of any express or implied warranty that the thing shall exist, the contract is not to be
construed as a positive contract, but as subject to an implied condition that the party shall be
excused incase, before breach, performance becomes impossible from the perishing of the thing
without default of the contractor.”

* Davis Contractors Ltd v Fareham Urban District Council, 729 : « frustration occurs whenever the
lawrecognizes that without default of either party a contractual obligation has becomeincapable of
being performed because the circumstances in which performance is called forwould render it a
thing radically different from that which was undertaken by thecontract »

YBénédicte Fauvarque Cosson, Le changement de circonstances, Revue des contrats, 2004, p. 67.

°0 3. Lauritzen A.S. v .Wijsmiiller B.V. , 1 Lloyd's L. Rep . (1990): “ Since the effect of frustration
is to kill the contract and discharge the parties from further liability under it, the doctrine must not
be lightly invoked and must be kept within very narrow limits”.
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*L'E. A. Farnsworth & Z. Wolfe, Farnsworth on Contracts, Wolters Kluwer Law & Business, 4th
edition, 2019, at § 9.09.
?Edwinton Commercial Corporation v Tsavliris Russ (Worldwide Salvage and Towage) Ltd, The
“Sea Angel” [2007] EWCA Civ 547, at 111 :« the application of the doctrine of frustration requires
a multi-factorial approach. Among the factors which have been considered arehe terms of the
contract itself, its matrix or context, the parties’ knowledge, expectations, assumptions and
contemplations, in particular as to risk, as at the time of the contract, at any rate so far as these can
be ascribed mutually and objectively, and then the nature of the supervening event, and the parties’
reasonable and objectively ascertainable calculations as to the possibilities of future performance
in the new circumstances.Since the subject matter of the doctrine of frustration is contract, and
contracts are about the allocation of risk, and since the allocation and assumption of risk is not
simply a matter of express or implied provision but may also depend on less easily defined matters
such as ““the contemplation of the parties”, the application of the doctrine can often be a difficult
one.In such circumstances, the test of “radically different”” is important: it tells us that the doctrine
is not to be lightly invoked; that the mere incidence of expense or delay or onerousness is not
sufficient; and that there has to be as it were a break in identity between the contract as provided
for and contemplated and its performance in the new circumstances”.
>3 Li Ching Wing v Xuan Yi Xiong [2004] 1 HKLRD. 754.
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**Joseph Constantine Steamship Line Ltd v Imperial Smelting Corporation Ltd (1942): « When
frustration in the legal sense occurs, it does not merely provide one party with a defence in an
action brought by the other. It kills the contract itself and discharges both parties automatically »;
see also:Ewan McKendrick, Contract Law,Macmillan Education UK, 2017, 14.17, p. 286.

> T. T. Arvind, Contract Law, Oxford University Press, 2019, p. 288.
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57Y .M. Laithier, Droit comparé, Dalloz, 2009, p. 148, n° 136.
58FibrosaSpolkaAkcyjna v Fairbairn Lawson Combe Barbour Ltd [1942] UKHL 4.
59 G. Virgo, The Principles of the Law of Restitution, Oxford University Press, 1st ed., 1999.
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