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The precautionary constitutional lawsuit as a mechanism of protecting
fundamental rights and liberties - comparative study-
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Abstract:

The subject of fundamental rights and liberties is one of the topics that have shed a great
deal of ink , as these latter are one of the basic pillars of the state of law and The latest findings
of the Western liberalism when organizing the relationship of the state to the individual. In view
of the importance of fundamental rights and liberties, the contemporary legislations have
adopted a special tool to strengthen the protection of these rights and liberties which is The
precautionary constitutional lawsuit that we aim to shed the light on through this study in each
of the German, Swiss, and Austrian experiences, and in particular in the Spanish experience; in
a way that serves the transfer of foreign expertise in the field of protecting fundamental rights
and liberties in our Arab systems. Adopting the precautionary constitutional lawsuit in
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constitutional systems, effectively leads to the constitutional protection of fundamental rights
and liberties by restricting the competences of the state's public authorities, especially the
legislator’s discretionary authority, and this is due to its procedural and objective dimensions
that are not present in other constitutional monitoring methods.

Keywords: the constitutional protection of fundamental rights and liberties; the constitutional
lawsuit; Violations of public authorities; constitutional jurisdiction control.
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47. Gabriele Kusko-Stadimayor, Les recours individuels devant le cour

constitutionnelle en droit constitutionnelle Autrichien, cahiers du conseil constitutionnel,

n°10, 2001, page.3, disponible sur: https://www.conseil-constitutionnel.fr/nouveaux—
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55/1 « Uno. La sentencia que otorgue el amparo contendra alguno 75. Articulo
o algunos de los pronunciamientos siguientes: a) Declaracion de nulidad de la
decision, acto o resolucion que hayan impedido el pleno ejercicio de los
derechos o libertades protegidos, con determinacién, en su caso, de la
extension de sus efectos. b) Reconocimiento del derecho o libertad publica, de
conformidad con su contenido constitucionalmente declarado. c)
Restablecimiento del recurrente en la integridad de su derecho o libertad con la
adopcion de las medidas apropiadas, en su caso, para su conservacion... » , Ley
p19 . op.cit, Organica 2/1979, de 3 de octubre , del Tribunal Constitucional ,
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