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Abstract

With the development of diplomatic practice as well as international relations, so did the rules for
immunities diplomatic privileges, and the theoretical concepts that seek to grant this immunity have
evolved to form this last is the most basic pillar of international relations, and due to the great
importance of the issue of diplomatic relations between states and their implications for the peaceful
functioning of international relations, Likewise, the close relevance of the issue of judicial immunity is
the purpose for which it was reported Diplomatic immunity , as well as the large number of crimes,
abuse.

Keywords: Diplomatic Law, International relations, Immunity
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Prosecution of the Diplomatic Envoy

With the development of diplomatic practice as well as international relations, so did the rules for
immunities diplomatic privileges, and the theoretical concepts that seek to grant this immunity
have evolved to form this last is the most basic pillar of international relations, and due to the great
importance of the issue of diplomatic relations between states and their implications for the
peaceful functioning of international relations, Likewise, the close relevance of the issue of judicial
immunity is the purpose for which it was reported Diplomatic immunity and its connection to
human rights, as well as the large number of crimes, abuse, etc.

On the international level, abuse and persistence of abuse committed by envoys occurs Diplomats,
which may lead to obstruction of the conduct of diplomatic relations, as this is a study Judicial
immunity is extremely important in the field of international relations due to the resulting they
were the victims of cases of abuse that showed the members of diplomatic missions located
around the world.

Likewise, the diplomatic envoy’s enjoyment of absolute judicial immunity does not mean that he is
not subject to any other judiciary, nor does it mean to take away the rights of others when he
violates the laws of the country to which he is accredited and does not respect his duties, pledges
and obligations, and to achieve the idea of justice and fairness that must prevail between nations,
peoples and states to ensure the rights of all Individuals from countries, organizations and
individuals, international jurisprudence, jurisprudence and practice have tended to approve some
means that can be used to hold accountable and sue the diplomatic envoy to compel him to
respect and implement his obligations and commitments.

Studying the extent of the criminal judicial immunity of a diplomatic envoy requires clarifying the
diplomatic immunity of the diplomatic envoy in the sending country, and how the diplomat is tried
before his country and the diplomat is prosecuted, and accordingly, in this paper we will address

the following topics:

1. Prosecution of the Diplomat by the Courts of the Host State

2. Prosecution of the Diplomat by the Courts of the Sending State

~ 155~
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3. Prosecution of the Diplomatic Envoy by International Criminal Court

1. Prosecution of the Diplomat by the Courts of the Host State

The fact that a diplomatic envoy enjoys absolute judicial immunity does not mean that he is not
subject to another court, nor does it mean to take away the rights of others when he violates the
laws of the country he is accredited with and does not respect his duties, pledges and obligations,
and to achieve the idea of justice and fairness that must prevail between nations, peoples and
states to guarantee the rights of all persons. From countries, organizations and individuals,
jurisprudence, jurisprudence and international practice have tended to approve some means that
can be resorted to and to hold accountable and sue the diplomatic envoy for a campaign to respect
and implement his obligations and commitments.

The diplomatic envoy is subject to the courts of the receiving country in two cases, namely, his
country waiving his diplomatic immunity, and the case of the diplomatic envoy's resort to the

courts of the receiving state.

1.1Waiver of judicial immunity

International law grants the diplomat agent judicial immunity in the country he is delegated to, in
order to fulfill the interests of his government, and on this basis, judicial immunity revolves around
three sides: the diplomatic envoy, his state, and the country accredited to it. So who is entitled to
waive the judicial immunity enjoyed by the diplomat?
Basically, the diplomatic envoy is not subject to the jurisdiction of the country he is delegated to,
and in this capacity he enjoys absolute judicial immunity in criminal matters, whether during the
exercise of his functions or outside it, and in addition to that he possesses absolute civil and
administrative judicial immunity in all the acts he performs in the name of his country related to
the purposes of the mission This is based on the functional concept on which diplomatic
immunities and privileges are based and which do not serve the interests of individuals but rather
are in place to ensure the effective performance of the mission's functions.
In line with the idea of fairness and justice and avoiding obstacles facing the means of resorting to
the courts of the approved state, international jurisprudence has tended to approve the principle of

waiver of judicial immunity as a possibility only and not as an imposition on states.
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And if the diplomatic envoy is a representative of his country in the receiving state, is it permissible
for him to waive his judicial immunity as the representative of his state? Or is it the exclusive right

of his country only? Is the situation different for the head of state?

First of all, it is important to point out the above, except that the judicial immunity of the envoy is
not a matter of his own that he can dispose of and waive as he pleases without returning to the
official authorities in his country.2

Waiver of judicial immunity is a right for the sending state and not for the diplomatic envoys,
because this immunity was granted to them because they represent that country which is
originally considered, and the diplomatic envoy is considered a branch, in relation to this text.”
Hence, the diplomatic envoy is not entitled, in any case, to decide to waive his judicial immunity.
Also, the courts are not entitled to accept this waiver if it is not directly issued by the concerned
authorities in the country of the envoy.4

This waiver is not usually dependent on the occurrence of the accident that requires its
implementation, but it may be decided before the lawsuit is filed against the diplomatic member,
by stipulating it in the laws of his country, or within the framework of a treaty that approves this
waiver, which is concluded by the approved state with the state accredited to it, and the diplomatic
envoy is not valid, That his person waive this immunity without obtaining the permission of his
country, which is entitled to this assignment, when it neglects it to show justice, clarify the truth, or
anything else, whether in the sending state or in the country to which he is delegated.5
Ajurisprudential trend has gone to the necessity of distinguishing between the head of the mission
and the state, as the government of the head of the diplomatic mission must approve when
waiving his immunity, and the acceptance of the head of the mission upon assignment to the other
members of the mission. In fact, the head of the mission, even if he represents his country, but the
text of the The Vienna Conventionon Diplomatic Relationsof 79617 ifor 1961 ordered that the
waiver be issued by the state and not by the head of the mission, without distinguishing between

.. .. 6
the head of the mission or other members of the mission.
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Article (32) of the Vienna Convention on Diplomatic Relations of 1961 contains the provisions of
this assignment, and it stipulates the following:

1.The immunity from jurisdiction of diplomatic agents and of persons enjoying immunity under
article 37 may be waived by the sending State.

2.Waiver must always be express.

3.The initiation of proceedings by a diplomatic agent or by a person enjoying immunity from
jurisdiction under article 37 shall preclude him from invoking immunity from jurisdiction in
respect of any counterclaim directly connected with the principal claim.

4.Waiver of immunity from jurisdiction in respect of civil or administrative proceedings shall not
be held to imply waiver of immunity in respect of the execution of the judgement, for which a
separate waiver shall be necessary.7

It is customary for the head of the diplomatic mission, as the official representative of his state, to
notify the waiver order to the official authorities in the host country after dialogue with the
government of his country. The diplomatic delegate has no right to object to such a decision before
the courts. Waiver of immunity is an absolute right for the country of the envoy. No other party his
report.8

The sending state may inform the sending state of this waiver, in the way it deems appropriate,
such as reporting through the embassies of both countries in the other country.

As for the head of state, some jurists have argued that the president of the state may waive his
judicial immunity directly before him, and accept to submit to the jurisdiction of the courts of the
other state, even if this acceptance is a waiver from him of his position and the dignity of his state
by submitting to the authorities of a foreign state and a waiver of his status.”

It is worth noting that the acceptance by the state of the diplomatic envoy to waive his immunity
applies directly to his family members and the people working in his service, with immunity, as the
envoy is not entitled to take a unilateral decision to lift the immunity of any member of his family

. . , 10
and followers without the approval of his state’s government.
It also relates, accordingly, to the requests and subsidiary defenses related to the original lawsuit,

until a judgment is issued in it exclusively, and if he waives his immunity from himself, it will not

. e e . . . 11
have any legal effect on him, even if itis in a written declaration.
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Article 32/3 of the Vienna Convention of 1961 stipulates that: “A diplomatic representative or a
person enjoying judicial immunity under Article 37 shall not have the right to invoke judicial
immunity in relation to any interlocutory request directly related to the original request.”

Likewise, the governments' decision to lift the judicial immunity of the envoy is done after careful
and serious study of the motives and reasons that necessitate taking such an important and
sensitive decision. Such a decision not only harms the interest of the envoy, but also the credibility
of the state and its diplomatic corps.12

In any case, the receiving state does not have the right to waive the immunity of a foreign
diplomatic envoy who works in a diplomatic mission in it. It is only for the approved country.13
Immunity is considered a privilege of the sending state and for its interest, and therefore the
diplomatic envoy cannot waive it by his own will. The waiver must be made by the sending state,
and the waiver must be explicit and not implicit, whether the situation relates to waiver of civil
judicial immunity, or criminal judicial immunity. Ghazi Al-Sabrini said that the waiver must be
issued by the country of the diplomatic envoy, with an official memorandum signed by the head of
the mission based on instructions issued by his government, in his capacity as the representative of
his state in the receiving country, and everything that comes out of the head of the mission,
whether verbally or in writing, is considered to be issued by his country.14

On the other hand, lifting the judicial immunity of the envoy or waiving it as a defendant does not
mean the violation of his immunity, privileges and other rights. Nor does this mean the application
of any executive rulings issued against him, such as being detained or confiscating his money and
property. Lifting the immunity and relinquishing it to appear before the court is something The
violation of the inviolability of the envoy and his other immunities is another. The aggrieved
person can resort to the court of the envoy's country in order to apply the judgments issued against
the diplomatic envoy on the territory of his country and from his money and property on it.”

The waiver of judicial civil immunity is not followed by the waiver of the immunity of execution
required by the judgment issued by the competent judicial authorities, and this is what was
stipulated in Article 32/4 of the Vienna Convention of 1961: (The waiver of judicial immunity in
relation to any civil or administrative case does not. It implies any waiver of immunity with respect

to the execution of the sentence, but in this last case an independent waiver is required.

~ 159 ~
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As for the issuance of the ruling, the waiver does not include the procedures for its
implementation, as it affects the person and prestige of the diplomat, so the matter requires a new
waiver from his country, until he is obligated to implement this ruIing.16

It is mentioned that in 1985, the International Law Commission at the United Nations
distinguished between the waiver of criminal judicial immunity, which is always explicit, and the
waiver of civil judicial immunity, which may be implicit. However, the Vienna Convention of 1961
did not take the opinion of the Commission and required that the waiver be explicit in all
Adverbs.'”

Whatever the case, the diplomatic representative who wants to initiate a lawsuit before the local
judiciary of the receiving state must obtain in advance the approval of his government to waive his
immunity to avoid possible possibilities, such as losing the case or the defendant filing an

. . . . . . .18
interceptive lawsuit that may embarrass the position of the diplomatic representative.

1.2 The diplomatic envoy's resort to the courts of the receiving country

The Vienna Convention on Diplomatic Relations of 1961 mentions that a diplomat may not invoke
immunity if he is the one who files the case before the lawsuit courts approved by them in 1961.

It becomes clear to us that the diplomatic envoy cannot uphold the judicial immunity he enjoys
when he turns to the courts of the receiving country to file a case before them when the following
conditions are met:

1- That the opposing lawsuit filed by the defendant against the diplomatic delegate is directly
related to the lawsuit filed by the plaintiff.

2 - That the diplomatic envoy instituted the case before the courts of the receiving country,

L 19
whether the case is civil or penal.

2. Prosecution of the Diplomat by the Courts of the Sending State

If the judicial immunity of the diplomatic envoy restricts the national territorial jurisdiction of the
national courts and means that the diplomatic envoy enjoys exemption from being subject to the
territorial judiciary of the country he is dispatched to, then this exemption does not mean that the
diplomatic envoy is out of obeying the laws and regulations in the country he is dispatched t0.”’
On the basis of this rule, it becomes clear to us that the diplomatic envoy does not enjoy any

immunities and diplomatic privileges in his country and based on the fact that the residence of the
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diplomatic envoy abroad is nothing but a temporary residence and that his permanent residence in
his country of origin has tended to adopt the possibility of filing a case against the diplomatic
envoy. Before the courts of his country and prosecute him for acts that violate local laws and
regulations in the receiving state, given that while he does not enjoy any immunity in his country,

) ) . 21
any judgment taken against him can be executed.

It is basically that the law was only established to protect society and ensure its stability, and it is
not the task of the national law authority to lay down the necessary rules to deal with the
violations that happen in another society, as the law of each country is concerned with establishing
the means that ensure respect for the rule of laws issued by it.”?

Obedience to the laws, regulations and traditions of the resaving state is at the forefront of the
duties imposed on the diplomatic representative, and the guarantees established for him in order
to preserve his independence. It is unacceptable to turn into a license for him to violate the law, for
he is truly independent, but he is not entitled to do whatever he pleases, rather he has To ensure
that his actions are within the limits permitted by the laws, regulations and customs observed in
the country in which he exercises his duties.”’

The reason for exemption from being subjugated to the regional judiciary of the country to which
he is dispatched is not the envoy’s departure from the law of that state, because respecting the
laws of the country to which he is dispatched comes at the top of the hierarchy of duties that the
diplomatic envoy is obligated to, in addition to that he is bound by guarantees in order to ensure
his independence and freedom, so that they should not be reflected on It is a permissibility and a
license for it to violate the law, and this is what was stipulated in the first paragraph of the Vienna
Convention on Diplomatic Relations, where it affirmed that “Persons who benefit from these
advantages and immunities have a duty to respect the laws and regulations of the state they are
accredited with without prejudice to the immunities and privileges established for them”.

Based on this, the failure of the diplomatic envoy to submit to the national judiciary in the country
to which he is dispatched does not mean his evasion of the rule of law and the abstention of his

trial or prosecution for his actions and actions.



Journal of cognitive issues Volume: 2/ N°: 6 (January2021 )

, He remains subject to the law of his state and its judicial authority, and he can be held
accountable before its courts for what he is refraining from from the jurisdiction of the country he

. ) e et .24
is sent to consider as a result of his judicial immunity.

The International Law Commission of the United Nations suggested in its draft was given in 1985
in Article 24/4 that ((The judicial immunity enjoyed by the envoy in the receiving country does not
exempt him It is within the jurisdiction of his country where he remains subject to the law of this
state, and that the competent court is the seat of his government, unless the legislation of this state
specifies another cou rt)).25

If the diplomatic envoy commits any offense in the country to which he is dispatched, then he may
not be sued before its regional courts, as the government of his country will summon him and try
him before the courts of his country.

In fact, the diplomatic envoy's lack of respect for international law does not give the receiving state
the permission to violate the rules of this law and intend to try him before its own courts. Rather,
his trial can be conducted through the courts of his country.26

Article 31/4 of the 1961 Vienna Convention stipulates that “The diplomatic envoy enjoying
judicial immunity in the receiving state does not exempt him from the judiciary of the accredited
state .

With slow procedures and uncertain and unsecured results, Philip Cahier mentions how many
basic difficulties that prevent recourse to the approved state courts in some cases are mentioned in
the reference to Ali Al-Shami. The first of these difficulties is related to the determination of the
necessary law to determine the place of residence of the diplomatic envoy, as it is possible that the
state’s legislation is noticed. Approved as a valid law for the house of the latter in which the

. . . . . 27
diplomat resides or the house of the seat of his government, i.e. the capital of the approved state.

Phlip Cahier 28says, ((Every recourse to the courts of the approved country becomes impossible.
This is in addition to the other difficulties related to the state of the offense or the annulment of the
pledge. That which was concluded abroad, as if there is a valid law, the latter two cannot decide
the case because in most cases the local legislation does not punish some of them, since it mainly
depends on the regional standard, and therefore the court becomes incompetent. Also, even if

there is a court of jurisdiction. The authority to rule in the case based on the rules of private
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international law, it is possible that the judgment is issued contrary to what was expected with

L
regard to the laws of the country receiving it.

Article 31/5 of the Special Missions Convention of 1969 stipulated that “The fact that the
representatives of the sending state in the special mission and its diplomatic personnel enjoy
judicial immunity does not exempt them from the jurisdiction of the sending state”).

However, the interpretation that accompanied the provisions of the Vienna Convention of 1961
explicitly referred to considering the capital of the state of the diplomatic envoy as his official
residence that could be prosecuted before its courts.”’

The previous texts presented the distinction between immunity from the law and immunity
against jurisdiction. The immunity of a diplomatic envoy is immunity from the law, or from judicial
procedures, and it is not immunity from responsibility. His state or the country to which he is
delegated.31

Countries often issue instructions and directives to confront the abuse of diplomatic immunities,
stressing the importance of respecting local laws, regulations and regulations, and drawing the
attention of the diplomatic corps accredited to them to specific measures it deems appropriate to
confront cases of abuse.”
Article 12 of the decisions of the Institute of International Law in its session held in Cambridge in
1985 stipulated that “The diplomatic envoy shall not be subject to civil jurisdiction except before
the courts of his country, and the plaintiff shall resort to the court of the capital of the country of
the diplomatic envoy unless the envoy argues that his residence is another city and provides Proof
of this”.”

Similarly, the Vienna Convention on Diplomatic Relations of 1961 stipulated that the diplomatic
envoy's enjoyment of judicial immunity in the intended state does not exempt him from the
jurisdiction of his state.

The courts of the country of the diplomatic envoy have the mandate to hear civil and criminal
cases that arise on the territory of the receiving state, and he has no right to argue for lack of spatial

jurisdiction for the case because the Vienna Convention on Diplomatic Relations of 1961 accepted
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that. Filing the case does not require waiving his immunity because he does not enjoy it in his
country, and there is no need to obtain the approval of the Minister of Foreign Affairs for his trial.
The following exceptions apply to the right to bring a case in the sending state of the diplomate36:

1 - In the event that the lawsuit relates to the exceptions set out on judicial immunity, through
which the plaintiff has been permitted to resort to instituting a lawsuit in the country that accredits
the diplomat, such as claims related to inheritance, property belonging to him, and his practice of
commerce, then in these cases the plaintiff may refer to the courts of the country accrediting the
diplomat.

2- If his country waives the judicial immunity that he enjoys, that waiver of immunity prevents the
prosecution of the case in the courts of the diplomat’s country.

3- If the lawsuit is related to the diplomat’s country, that is, the official status of the diplomatic
envoy, then in this case the case is not filed in the courts of the country dependent on the
diplomatic envoy, butit s filed directly against his country.

4- If the lawsuit relates to acts of sovereignty, it is not permissible to file a lawsuit against the
diplomatic envoy in the receiving state or the country of the diplomatic envoy, because the acts of

sovereignty enjoy immunities even in the accredited state.

3. Prosecution of the Diplomatic Envoy by the International Criminal Court

The aim of establishing the International Criminal Court was to punish the perpetrators of serious
international crimes. Among these crimes is a crime against humanity, war crimes and genocide, as
well as the crime of aggression. Accordingly, we can say that the International Criminal Court is a
permanent international judicial body that has the power to exercise its jurisdiction over persons

who commit crimes against the international ICC statue.

The International Criminal Court is also based on a basic rule, which is that its statute does not
take into account the absolute diplomatic immunity, and recognizes individual international
criminal responsibility, and the court can pursue any official, whether the state ratifies its system,
or not.

This is in the case if the diplomatic envoy has performed another military action or a high-ranking
official, such as being a civilian commander and has the authority to declare war or order the two

soldiers to commit crimes, then it is considered an order or execution for committing crimes
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(Article 5). The International Criminal Court may try and punish him. He can commit crimes of an

international character.

To talk about the jurisdiction of the International Criminal Court, we ca divide the topic into two
requirements:
3.1- The first requirement: immunity from arrest of a diplomat

3.2- The second requirement: the competent authority to try the diplomat
3.1 Immunity from arrest of a diplomat

The countries to which the diplomat is delegated are obliged to preserve the envoy, preserve his
life, respect his dignity, guarantee his freedom, and provide him with all facilities away from
inconvenience, and accordingly any attack or insult to him from the point of view of diplomatic
law is considered an assault on the nature of the state and its representative37, and this is what the
Vienna Convention confirmed For diplomatic relations.

Based on the foregoing, does the International Criminal Court have the right to request legal aid
from a state and to hand over representatives to a third country and bring them to trial?

Article 27 of the Rome Statute stipulates that official capacity is not considered: (1 - This statute
applies to all persons equally without any discrimination due to the official status of a person,
whether he is a head of state or government, a member of a government or parliament, an elected
representative and an employee. Governmentally, it is not exempted in any way from criminal
liability under this statute, nor is it in itself a reason to reduce the sentence)).

Paragraph 2 of the same article: ((Immunities or special procedural rules that may be related to the
official capacity of a person, whether within the framework of national or international law, do not
prevent the court from exercising its jurisdiction over this person)).

The court may request his state to hand him over to the court to conduct his trial for crimes
committed within the jurisdiction of the court, and his state has no right to refuse to extradite him

if itis a principal party of the criminal court, otherwise it is not obligated.
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3.1.1-The arrest of the diplomat, who is a citizen of the receiving country

When a diplomatic envoy is a citizen of the country to which he is dispatched and works for a
foreign diplomatic mission, he does not have diplomatic immunity, then his government can hand
him over to the court, but in the event that he possesses the diplomatic capacity and his state is a
party to the statute of the International Criminal Court, then the country to which he is dispatched
receives the diplomat On the basis that he is one of its citizens, and without the need to obtain
permission or approval from the sending state, considering that he is not one of its citizens, and

. . . . .. 38
that his country has the right to hand him over to the International Criminal Court.

3.1.2 - procedures for arresting the diplomat

Since the diplomat enjoys diplomatic immunity in order to exercise his duties, and he works in the
interest of his country in another country, the receiving state has two opposing obligations, the
first obligation requiring refraining from arrest.

The diplomat has immunity from detention that was legalized by the Vienna Convention on
Diplomatic Relations of 1961, and the second is an obligation dictated by the statute of the
International Criminal Court, so is he entitled in this case to surrender the diplomat to the
International Criminal Court?

Article 98 of the statute of the International Criminal Court proclaims: “The court may not direct a
request for provision or assistance that requires the requested state to act in a manner inconsistent
with Its obligations under international law with regard to state immunities or diplomatic
immunity for a person or property belonging to a third state, unless the court can first obtain the
cooperation of that third state in order to waive the immunity."39

Here, we see that the court has been prevented from submitting a request for legal aid or
extraditing persons enjoying judicial immunity to the sending state, except in the case where the

court was able to obtain a waiver of the immunity requested by the state of the diplomatic envoy.
3.2The authority competent to arrest a diplomat

Initially, the International Criminal Court must submit a request to the sending state to obtain its
consent to waive his immunity from the arrest, and after that the court submits a request to the

sending state with a copy of the waiver of his immunity for arrest procedures, and finally the court
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submits a request to waive the judicial immunity issued by His country, and the state asks it to
hand him over to the country to which he is dispatched, and the waiver here is not considered a
trial but rather an arrest and surrender.

The International Criminal Court submits a request to waive the immunity of the diplomatic
envoy from arrest in his country by diplomatic means, or any other appropriate channel specified
by each state upon ratification, acceptance, approval or accession to the International Criminal
Court, and each state party may make subsequent changes in determining the channels The
request may also be referred through the International Criminal Police Organization or any
appropriate regional organization.40 The statute requires its member states to cooperate fully with
the court in what it conducts within the court’s jurisdiction of investigating and prosecuting

. 41
crimes.

3.2.1- The state's failure to arrest the diplomat

If the country in which the diplomat is accredited refuses to extradite him despite his state’s
relinquishment of his immunity, then the International Criminal Court may notify the Assembly of
Member States in the statute of the court, which is the General Assembly, and the Assembly of
States in turn takes what it deems appropriate, but if the complaint is submitted by the UN Security
Council The court informs the Security Council of the host country’s refusal to hand over the
wanted diplomat, and the court’s statute does not refer to the actions taken by the Security

L 42
Council.

3.2.2- The arrest of the diplomat in a third country:

Itis clear that a diplomat who is in the territory of a country that has not been approved or passed
through to reach his work, and that his presence there for personal reasons for tourism or
treatment, he does not enjoy immunity, so he may be handed over to the court in his capacity as a

. . . . . 43
private person, not a diplomat, because he does not enjoy immunity from arrest.

3.2.3 - Request the diplomat to testify:
Article (27) of the Statute of the International Criminal Court stipulates that "immunities or special

procedural rules that may be related to the official capacity of a person, whether within the
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framework of national or international law, do not prevent the court from exercising its jurisdiction
. w44

over this person.

And he considers it among the general principles that do not prevent the International Criminal

Court from exercising its jurisdiction towards diplomats.

Looking at the text, we see that it included all that the court has jurisdiction to exercise vis-a-vis the

diplomat, including immunity from testimony. In criminal cases, the witness may be compelled to

testify before the court. However, asking the diplomat to testify before the court requires that his

) . . . 45

state waive his immunity from arrest and not from testimony.

Immunity is not required to waive, because immunity from testimony is not different from judicial

and criminal immunity, so the court has the right to sue without the concession of his state.

Immunity from arrest is not against the court, so the court may arrest him without the consent of

his country, but it is against the receiving state. Because it faces two contradictory obligations,

which are the international agreements that bind it to immunity, and the statute of the court from

. . . . 46
which immunity was stripped.
4-The competent authority to initiate the case in the International Criminal Court

4.1 - One of the states parties to the statute of the court:

The Assembly of States Parties is the body authorized to oversee the mechanisms of the
International Criminal Court’s work, and the efficiency of the provisions of the Statute and the
Rules of Procedure, Evidence and other principles that the Court applies or regulates its work. It
should be noted that the Assembly helped develop international cooperation and encouraged the

) ) 47
development of international law.

States Parties have the right to notify the Public Prosecutor to investigate any case in which one
or more crimes within the jurisdiction of the Court appear to have been committed and to request
him to investigate the case with the aim of deciding whether to charge one or more specific
. .. . 48
persons with committing those crimes.
With regard to spatial jurisdiction, the court relies primarily on the principle of "regional criminal

jurisdiction”, which means that the crime is committed in the territory of a state party to the court’s

X . . ) X . 49
statute or that the crime is committed by one of its subjects .. as Paragraph 2 of Article 12
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authorizes the court To exercise its jurisdiction if one or more of the following states are a party to
this statute or accept the jurisdiction of the courtin accordance with Paragraph 3: -

A) The state in whose territory the conduct in question occurred or the country of registration of
the ship or aircraft if the crime was committed on board a ship or aircraft

B) The state in which the person accused of the crime is one of its nationals.

4.2 The court’s ICC prosecutor of his own accord:

Some countries supported granting the public prosecutor the power to initiate the complaint on
his own, as they considered that his position is independent and does not require prior permission
to conduct the investigation, in addition to that this authority will be a guarantee against frivolous
complaints, and it will also protect the public prosecutor from undue political pressure as well.

Some countries also objected to granting the public prosecutor the power to investigate the
court on his own initiative, and demanded that the complaint be filed only with states parties to
the court’s statute. The guarantees that exist regarding granting the public prosecutor this power
are insufficient, which makes the position of the public prosecutor the highest position in the
court, and his powers are very broad, which makes his position therefore ineffective and the result
was the end of the matter, which is to grant the public prosecutor the authority to initiate the
investigation on his own accord according to Paragraph50 (c) of Article (13) of the court’s statute
based on the information it receives regarding the occurrence of a crime within the jurisdiction of
the court, as well as the role it plays regarding referrals submitted by member states or the Security
Council.

4.3- the Security Council:

A case can be referred by the UN Security Council, which is the body responsible for maintaining
security and international peace51, based on what was stated in Chapter Seven of the Rome
Statute in Article 39 thereof

Which stated: “The Security Council decides whether there has been a threat to the peace, a
breach of it, or whether an act has occurred

It is an act of aggression and provides its recommendations, or decides what measures must be

taken to preserve peace And international security.
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If we try to focus on the relationship between the court and the Security Council, we find that it
can be summed up in three points
According to the text of Article 17 of the draft agreement on the relationship between the United
Nations and the court
The International Criminal Court, namely: First, the referral made by the Security Council acting
under Chapter Seven
. Secondly, the postponement of the investigation or prosecution, which is completely
different from the first procedure
Third, it relates to the court's recourse to the Security Council and its assistance when
states that have a relationship with the investigation process breach the obligation to cooperate
with the court, to take whatever measures it deems necessary under these circumstances
We note that the Security Council is a political and not legal body, and the possibility of
exploiting this power by defaming state officials, and the authority of the Security Council is
discretionary, as some important disputes have not been considered by the Security Council as
crimes, the best example of this is the occupation of Kosovo and the occupation of Iraq in 2003. By
an international threat.”
Conclusion
After the in-depth study the completion of the method of trying the diplomat in violation of the
law, whether at the national level or the sending state, leading to the criminal court, we reached
the following:
Results and recommendation :
1- Judicial immunity does not mean escaping from responsibility, for the liability remains against
him, and what follows from the defense of immunity is the difference in the courts that decide the
case, as the jurisdiction is transferred to the jurisdiction of the country of the envoy.
2- The fact that the diplomatic envoy is not subject to criminal justice in the country he is sending
to is the most important result of judicial immunity, as criminal immunity is a manifestation of the
personal inviolability of the diplomatic envoy.
3 - The diplomatic envoy is subject to the courts of the receiving state in two cases, namely, his
country waiving his diplomatic immunity, and the case of the diplomatic envoy's resort to the

courts of the receiving state.
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4. Since judicial immunity is not an exemption from prosecution of the diplomatic envoy and thus
enabling his trial before the courts of his country, it is therefore necessary for the Vienna
Convention on Diplomatic Relations to include a provision whereby the sending state must send a
(judicial memorandum) to the country to which he is dispatched and after the trial is held stating
that the envoy is He has been tried before its national courts and a final judgment has been issued
against him, with a certified copy of the judgment attached.

5. Adding a new text to the Vienna Convention on Diplomatic Relations that includes the
obligation of the envoy upon termination of his position to present to the authorities of the
country to which he is dispatched by diplomatic means (a written document) stating his clearance
of any debts or financial obligations that arose while he was in the sending state.

6. States that sign or intend to sign or ratify the Statute of the International Criminal Court must not
enter into such agreements that exempt from extradition, because such agreements lead to the
void of Article 98 of its content, as well as signing such agreements violates Article 32. From the

Vienna Convention on the Law of Treaties.

References:

56200 « cadheld @l 5ls ¢ g ¢ Jo¥ el ¢ qulaglidl Ggilally Aulagliad! « (2009) pLid! i e
Ali Hassan al-Shami (2009), Diplomacy and Diplomatic Law, Part One, Beirut, Dar Al-Alam for Millions, p. 562

! 35800 « plr sl Glide Badae « plee « (o 2adall) « euloghad! O193lalls Alogliall ¢ (1999) fesddl s Al
Khaled Hassan Al-Sheikh (1999), Diplomacy and Diplomatic Law, (First Edition), Amman, Adnan Abu Jaber Press, p. 358

2218 40-218 0. « 8palall. Ayl Ladl a1 L. punlall Juatally gloshad! Juterlls (1997)a5ba ,alal s
Abdel-Qader Salama (1997), Contemporary Diplomatic and Consular Representation, 1st Edition, Dar Al-Nahda Al-Arabiya, Cairo,

pp- 218-pg.
¥358 Lo sile azpe selashiall gilally Lloghialle fddl s ALs
Khaled Hassan Al-Sheikh, Diplomacy and diplomatic law, previous reference, p. 358

721900 @il pazyec alall atilly sloglall Jtenlle Ledbs polall e

Abdel Qader Salameh, Contemporary Diplomatic and Consular Representation, Previous Reference, pg. 219-

°209 4o « 2013 ¢ glee ¢ 2BLEN cuy ¢ ZUW Aagdadl ¢ Bealoghil ¢ s o godkza,
Al-Fatlawi Suhail Hassan, Diplomacy, 3rd Edition, House of Culture, Amman, 2013, p.209

~171 ~



Journal of cognitive issues Volume: 2/ N°: 6 (January2021 )

7 Article (32) of the Vienna Convention on Diplomatic Relations of 1961

7358 00 « ilee azye ¢ gwloslill 0gilally Apsloghdl ¢ et e s

Khaled Hassan Al-Sheikh, Diplomacy and Diplomatic Law, previous reference, p. 358
7209 .00 ¢ Bile pzpe ¢ Aloshadl ¢ s Jis $9dal

Al-Fatlawi Suhail Hassan, Diplomacy, Previous Reference, pg. 209

P il ape ¢ oloshdl Ggilalls Lloglil ¢ dd! JT e s

Khaled Hassan Al-Sheikh, diplomacy and diplomatic law, previous reference
1121900« @il pope « uolall Jlatilly guloghiall Jiterll ¢ 2 y3lal1

Abdel Qader Salama, Contemporary Diplomatic and Consular Representation, Previous Reference, pg. 219
" sl azpe ¢ lagliall gillly Laloghitdl ¢ gddl JT a5

Khaled Hassan Al-Sheikh, diplomacy and diplomatic law, previous reference
209,00« @ila pzpe ¢ Alogliall ¢ s Juar gz

Al-Fatlawi Suhail Hassan, Diplomacy, Previous Reference, pg. 209

172018081 lse gleeT Lo Bgils Aty §yumlall Zulogliall(2002) Guplio rum Sl

Ghazi Hassan Sabrini (2002), Contemporary Diplomacy, Legal Study, 1st Edition,p.172

35900 ¢ @il e ¢ wlashiall Og3lally Balogbiall ¢ el JT e Al

Khaled Hassan Al-Sheikh, Diplomacy and the diplomatic law, previous reference, p. 359

2190 3l gy polall iaidlly wlosliadl Jutanll 2edlu yolall e

Abdel Qader Salameh, Contemporary Diplomatic and Consular Representation, Previous Reference, pg. 219
" See Article 30 of the draft prepared by the International Law Commission in 1958, corresponding to Article 31 of the 1961 Vienna
Convention

U173 e ¢ @il pmpe ¢ Bpuolall logliall 3 msdl ¢ s g3le

Ghazi Hassan, Al-Wajeez in Contemporary Diplomacy, Previous reference, p. 173,

327 o« @il e ¢ pladl Joudl Ogslall « e ¢ g9dlal

Al-Fatlawi, Suhail, General International Law, previous reference, p. 327

192 jov ¥ dnals @by« (2004) Sllasdl o o3lexl) LISEL . p3lall b

Fahd Al-Maghazir,(2004)The problem of balance between immunities, mater thesis,Jordan, p. 192

1561 00« Bilee pzpe ¢ Ausolaglille ppses e ¢ ol

Al-Shami, Ali Hussein, Diplomacy, previous reference, p. 561

22100 Bl pmpe ¢ eloghiall Ailasdl ¢ Jiun o godlal

Al-Fatlawi, Suhail, Diplomatic Immunity, Previous Reference, pg. 211

19200 « @ilee azpe « Slilasl o O3lsill AISAL k! 1b.

Fahd Al-Maghazir, The problem of balance between immunities, previous reference, p. 192
211 @il pmye gl

Al-Fatlawi, previous reference p.211

*b.il.c.1958 vol 11 P.117



Lama Allan Abu Samra Prosecution of the Diplomatic Envoy

12940 ¢ Bile azye « Slilasdl o 3lenll RIKA ¢ 3all s

Fahd Al-Maghazir, The problem of balance between immunities, previous reference, p. 192
7561 0o ¢ dilee ampe ¢ Bpmabashalll s e ¢l

Al-Shami, Ali Hussein, Diplomacy, previous reference, p. 561

*® . CAHIER Philippe, Le droit diplomatique contemporain, Genéve 1964.P.272-273

* The same reference, p. 561

314 o padl Aal g e Al Aeloshd! ((1973) Bslall Bsd 2gaue

Smouhi fouk Alada (1960), Diplomacy and The Protocol, 2nd floor, Damascus, Dar Alyakatha Alarabia,p314

721100 ¢ Gile pmpe ¢ laglial) Blasdl ¢ e « gl

Al-Fatlawi, Suhail, Diplomatic Immunity, Previous Reference, pg. 211

* Ibid., P. 211

* Article 12 of the decisions of the Institute of International Law of 1985

**The Vienna Convention on Diplomatic Relations of 1961

T2 e ¢ @il pmpe ¢ S S

Suhail Al-Fatlawi, previous reference, p. 211

* Ibid., P. 211

7160 o 1992 Jo¥1 Andall ¢ psally ,adl) 280N 1y 2Se ¢ aladl Joud) gslal tgolie @ sz sl iuriall o S3L2
. Ghazi Hassan Al-Saraini: Al-Wajeez in the Principles of Public International Law, House of Culture for Publishing and Distribution
Library, First Edition 1992 P.160

7900 < 2014 il ¢ g le Wl ¢ cresloshiall catgadl Blas « zladl uipe.

Marghad El-Hajj, Immunity of Diplomatic Envoys, Master Thesis, Algeria, 2014, p.79

** Article 98 of the Rome Statute

“ The first paragraph of Article (87) of the Statute of the International Criminal Court

o Paragraph (7) of Article (87) of the Statute of the International Criminal Court

735500« Bilio pmpe ¢ sladll Blasdl gl Jue

Suhail Al-Fatlawi, Judicial Immunity, Previous Reference, p. 355

8200 ¢ @il pzye ¢ Otamloshdl oigad] Lilas « zlall atya.

Marghad Al-Hajj, Immunity of Diplomatic Envoys, Previous Reference, pg. 82

* The Statute of the International Criminal Court

35600 « Bil pzye ¢ Bssloghiall Lilax! « gdluall

Al-Fatlawi, Diplomatic Immunity, Previous Reference, p. 356

*Ibid., 357

Y77 oo misils 4l 3 ysll Acsege Gloc alall Joull 0g3lal) (2010) BLAGN dama.s Lazys g 2S5]

Lukachuk, translated by Dr. Muhammad Al-Qudah, (2010), Public International Law, Amman, Al-Warraq Foundation for Publishing
and Distribution, p. 77

363 dmine guloghull lasl gl



Journal of cognitive issues Volume: 2/ N°: 6 (January2021 )

Al-Fatlawi, diplomatic immunity, previous reference, p. 363

* Article Il of the Rome Statute

** Article 13 of the Rome Statute

721 e ¢ A gyl o Arely ¢ Aol Aslind) AeSll ¢ (2014) gl $5d ¢ Spueall

Al-Awiri, Fadwa Al-Dhoeb (2014), The International Criminal Court, Birzeit University, Thesis, p. 21

> Al-Fatlawi, previous reference, p. 366, quoted from Security Council resolutions: Resolution 1721/2006 and Resolution
1739/2007

07-20600 4 S\ RES\ 1739 (2007)



