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1. INTRODUCTION 

The increasing magnitude of international and national interest in the protection of 

fundamental human rights and freedoms in recent years has led to the rightful assertion that 

this era is the Age of Human Rights. This is primarily attributed to the sublime and elevated 

value of humankind, in confirmation of the Almighty God’s saying: "And We have certainly 

honored the children of Adam and carried them on the land and sea and provided for them of 

the good things and preferred them over much of what We have created, with [definite] 

preference." The international community's concern for human rights protection has 

intensified, and today, many concepts and ideas concerning human rights and freedoms are 

widely discussed. These rights are, in reality, an ancient truth born with man throughout 

numerous stages of development in various political and social spheres. Human rights are 

considered natural rights that are inherent to the individual from birth, without requiring legal 

recognition by the State. This distinguishes them from public freedoms, which are a subset of 

human rights that the State recognizes, regulates, and protects. Furthermore, discussing the 

existence of human rights without accompanying mechanisms and means for their 

implementation amounts to merely theoretical and unrealistic aspirations. The mere 

establishment of specific rules, whether in the domain of human rights or the domain of law 

in general, is insufficient to ensure their practical, effective, and real exercise. Instead, it is 

essential to ensure their application and protection by creating ways and means to achieve 

this goal. Therefore, the subject of The Role of the International Criminal Court in the 

Protection of Human Rights holds significant importance because it directly impacts a 

person’s life and future, aiming to safeguard human rights and guarantee international 

criminal justice (or due process). The Court, as a distinct international body, constitutes an 

unprecedented mechanism for the protection of human rights and fundamental freedoms. 

However, the major question raised in this regard is: 

What is the extent of the efficacy and effectiveness of the strategies adopted by the 

International Criminal Court in solidifying the legal protection of human rights? And to what 

extent can the International Criminal Court be considered to have a role in achieving a fair 

trial? To answer this fundamental question, the outline has been divided as follows: 

Chapter One: The Nature of the International Criminal Court as an Effective                  

Mechanism for the Protection of Human Rights 

Section One: Definition of the International Criminal Court 

Section Two: Characteristics of the International Criminal Court 

Chapter Two: The Legal System of the International Criminal Court 

Section One: General Principles Governing the International Criminal Court 

Section Two: Guarantees of Human Rights Before the International Criminal Court 
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I. The Nature of the International Criminal Court as an Effective Mechanism for the 

Protection of Human Rights 

The desire to establish lan linternational lcriminal judicial lmechanism lhas llpreoccupied 

many ljurists, ljudgesl, land victims of linternational lcrimes throughout lthe twentieth century, 

lafter lthe lworld's peoples ltasted lthe lscourges lof lWar lCrimes, Crimes Against Humanity, 

lGenocidel, and lCrimes lof llAggressionl. In lorder to preserve the integrity lof lindividualsl, 

foster la lmore lpeaceful land lsecure lworld, and uphold the right lof lall lcountries lto 

lindependence and lterritorial lintegrity lagainst occupation, the lInternational Criminal lCourt 

l (lICCl) was llestablished. lIt lfunctions as a mechanism lintended to lensure lthe lbenefit lof 

lhumanity lby protecting lthe lcommon heritage of mankind land lsafeguarding lthe lacquired 

rights lof individuals. It also serves as la lreminder lto lall governments worldwide that a lpolicy 

which lsacrifices ljustice lat the altar of lpolitical settlements lis llno longer lacceptablel, land 

that impunity for perpetrators lof crimes lagainst lhumanityl, war lcrimesl, and genocide is lno 

longer lpermissiblel. lTherefore, lwe lwill laddress lthe lfollowing: 

1. Definition of the International Criminal Court 

The Court is defined as a permanent establishment or an independent permanent 

criminal institution, created by an independent treaty and dedicated to judicial individuals. It 

possesses the necessary judicial capacity to carry out its functions and complete its mission 

of upholding and promoting the supremacy of law and combating impunity for serious 

international criminal offenses, such as genocide, crimes against humanity, and war crimes. 

Thus, it is the means by which the international community enforces criminal justice. The 

ICC's authority is complementary to national criminal jurisdictions. Article 3 stipulates that 

the seat of the Court shall be in The Hague, Netherlands, "the host State"1. 

The Preamble to the 1998 Statute states that the United Nations resolved, for the lbenefit 

lof lcurrent land lfuture lgenerationsl, lto lestablish la lpermanentl, lindependent lInternational 

lCriminal Court llinked lto lthe lUnited lNations Organizationl, lhaving ljurisdiction llover lthe 

lmost lserious lcrimes lof lconcern to lthe linternational lcommunityl
2. llAccordingly, lthe lCourt 

ldoes lnot infringe lupon lnational lsovereignty lor lltransgress the llines ldrawn lby llnational 

ljudiciariesl, provided lthe llatter lare lwilling land lable lto lexercise their llegal land international 

lobligationsl. lThis confirms lthe lview lthat lthe lCourt lassumes lthe ljurisdiction lof lnational 

ljudiciaries only lin the event that lthe latter llare unable lto exercise lthe llmandate lassigned lto 

them lby law. Consequently, lthe lCourt lhas lbeen ldefined las lthe linternational community's 

llmeans of establishing criminal justicel, land it lis la lsuccessor lto lthe ladl-lhoc ltribunalsl. lIt 

aims to prosecute lsenior civil lland military lofficials lwho lperpetrate lthe lmost lheinous, 

dangerous crimes lthat lthreaten linternational lpeace land lsecurity and jeopardize the lstability 

lof lhumanity as a whole3. 
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2. Characteristics of the International Criminal Court 

A review of the preceding definitions of the International Criminal Court reveals a set 

of features that collectively define this Court: 

➢ The Court is a criminal judicial lbody lvested lwith lthe ljurisdiction lto lhear lthe 

lmost serious lcrimes lconcerning lhumanityl. l 

➢ It is a permanent international institution with permanent ljurisdiction, lunlike 

lthe adl-llhoc lcriminal tribunals lwhose lexistence lwas ltied to la ltemporary lperiod land were 

established by llegal arrangements lthrough lthe lSecurity lCouncil lbased on Chapter VII lof 

lthe lUnited lNations llCharter. lThe lICC lis not laffiliated with any international lorganization 

lor linternational lbody, lnor lis lit lsubject to the will of any State, lregardless lof lits lstatus lor 

powerll. lIts relationship lwith lthe lSecurity Council is limited lto lthe lprovisions lof llArticle 

l13 lof lthe lRome lStatutel, which lidentifies the Council as lan llentity lhaving lthe right lto lrefer 

lto lthe ICC Prosecutor lcrimes falling under lthe lCourt's ljurisdiction4 . 

➢ It possesses universal jurisdiction that disregards legal positions or official 

capacities, and consequently, its authorities encompass all individuals in State Parties. 

➢ It is complementary, meaning it lacks jurisdiction to investigate and adjudicate 

cases that national judiciaries are willing and able lto llgenuinely prosecutel. l 

➢ It was established lat lthe lUnited lNations lDiplomatic Conference lof 

lPlenipotentiaries lin July 19985 . 

II. The Legal System of the International Criminal Court 

The legal system of the International Criminal Court (ICC) is key to its role as a 

mechanism ensuring human rights guarantees. This system encompasses its foundational 

general principles, as well as the specific human rights protections afforded before, during, 

and after trial. We will therefore address the following: 

1. General Principles Governing the International Criminal Court 

The most important principles and controls upon which the International Criminal Court 

operates include the rule of jurisdiction, its mechanisms for convening, the legal controls it 

employs, and its organizational structure. We will specifically examine: 

1.1. The Jurisdiction of the International Criminal Court 

The lRome lStatute of llthe lInternational Criminal lCourt lwas lapproved at the Rome 

Diplomatic Conference on lJuly 17l, l1998l, lstipulating lthat it lwould enter into force on the 

first lday lof lthe lmonth lfollowing the lsixtieth lday lafter lthe date of deposit of the sixtieth 

linstrument lof lratificationl, lacceptance, lapprovall, lor accession with the Secretary-lGeneral 

lof lthe lUnited lNationsl. The Statute lindeed llentered into force on lthe lfirst lday lof July6. 
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Jurisdiction, generally lspeaking, lrefers lto lthe competence of authorities to undertake 

specific actions. Just as national jurisdictions are defined by specific competencies, so too is 

international jurisdiction, whether civil or criminal. For criminal jurisdiction, it signifies the 

Court's competence to hear and decide upon a criminal case. Jurisdiction is generally divided 

into: subject-lmatter ljurisdictionl, ltemporal ljurisdictionll, lterritorial jurisdictionl, land 

lpersonal ljurisdiction. 

A. Subject-Matter lJurisdiction l 

The Rome Statute lprovides lfor lthe criminal lprotection lof llhuman lrights from lthe most 

lserious lcrimes of lconcern lto lthe llinternational communityl. lThe ICC has jurisdiction lto 

lconsider lthe lfollowing lcrimesl: 

❖ Genocidel 

❖ Crimes Against lHumanityl 

❖ War lCrimes 

❖ Crimes lof Aggressionl 

lArticle 6 specifically protects individuals lfrom Genocidel, ldefined as lany of the 

following acts committed with lintent to ldestroyl, lin lwhole lor in lpart, a national, ethnic, 

raciall, or lreligious lgroupl, las lsuch: lkilling lmembers lof lthe lgroupl; causing serious bodily 

or lmental lharm to lmembers lof lthe lgroupl; lor ldeliberately linflicting lon the group conditions 

of llife lcalculated lto lbring about lits lphysical ldestruction lin lwhole or in lpart. 

Furthermore, the lICC lprotects individuals lfrom lCrimes lAgainst lHumanity laccording 

to Article 7 of lthe lStatute. lThese linclude llmurderl, lextermination, enslavement, deportation 

lor lforcible transfer lof lpopulationl, limprisonment lor lother severe deprivation of lphysical 

liberty lin lviolation lof lfundamental lrules lof international law, ltorturel, lrapel, lsexual slaveryl, 

lenforced lprostitutionl, lforced pregnancy, enforced lsterilizationl, lor lany other lform llof 

lsexual lviolence of comparable gravity7. 

The ICC also strives lto lprotect lhuman rights lfrom lpersecution lagainst lany identifiable 

group or llcollectivity lon politicall, lraciall, lnationall, lethnic, lculturall, or religious groundsl, 

lenforced ldisappearance lof personsl, lthe lcrime lof lapartheid, and other inhumane lacts lof la 

similar lcharacter lintentionally causing lgreat lsufferingl, or serious linjury lto lbody lor lto 

lmental lor physical lhealthl. 

Regarding the criminal protection lof human llrights lconcerning War lCrimes: The 

International Criminal lCourt lprotects lindividualsl, pursuant lto lArticle 8 lof the Statute, from 

grave llbreaches lof the l1949 lGeneva lConventionsl, lincluding lwillful lkilling, torture lor 

linhuman ltreatment (lincluding lbiological lexperiments), land lfrom willfully causing great 
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suffering lor lserious linjury to llbody or lhealthll. It lalso protects individuals from other lserious 

lviolations lof the llaws land lcustoms lapplicable lin international armed conflictl, lsuch las 

unlawful ldeportation lor transferl, or unlawful confinement8. 

The Statute further protects lindividuals lfrom: lattacking lor bombardingl, by whatever 

means, lundefended ltowns, villagesl, dwellingsl, or lbuildings lwhich lare lnot military 

objectivesl; lkilling or lwounding la lcombatant lwhol, lhaving lllaid down lhis arms lor lhaving 

lno llonger lany means of ldefencel, lhas lsurrendered at ldiscretionl; using poison lor lpoisoned 

lweapons, llor asphyxiatingl, lpoisonousl, lor lother gases; lusing lbullets lwhich lexpand lor 

lflatten easily lin lthe llhuman llbodyll, such las lbullets llwith lhard llenvelopes lwhich ldo lnot 

lentirely lcover lthe lcore lor are lpierced lwith lincisionsl; lprohibiting lthe use of weapons, 

lprojectilesl, lmateriall, land lmethods of lwarfare lwhich lare of a nature to lcause lsuperfluous 

injury llor lunnecessary lsuffering lor lwhich are inherently indiscriminate in violation of the 

linternational llaw lof larmed lconflict; 1committing loutrages upon personal dignityll; lrape, 

llsexual slaveryl, lenforced prostitution, forced pregnancy; lintentionally lusing lstarvation lof 

lcivilians las a lmethod lof warfare lby depriving them of lobjects lindispensable lto their 

llsurvival,  including willfully impeding lrelief suppliesl; and lconscripting lor lenlisting 

lchildren under lthe lage lof lfifteen lyears into lthe lnational larmed lforces lor llusing them lto 

lparticipate lactively lin hostilities9. 

The Court also seeks to protect human rights from Crimes Against Humanity, which are 

unlawful acts affecting the security and safety of humankind, including: lkilling llmembers lof 

the lgroupl; lcausing lserious lbodily lor mental lharm lto lmembers lof lthe groupl; ldeliberately 

linflicting lon lthe group lconditions lof llife lcalculated to lbring labout lits lphysical destruction 

lin lwhole lor in lpartl; land limposing lmeasures intended lto lprevent lbirths lwithin the 

lgroupl
10.lAnd lcriminal protection lfrom lthe lCrime lof lAggression l (lArticle 8 bis). The 

Review Conference ldedicated to defining the lCrime of lAggression lconvened in lKampalal, 

lthe lcapital lof Ugandal, lfrom lMay 31 to June 11l, 2010. This meeting lwas held lin laccordance 

lwith Articles l121 land l123 lof the Statute, concerning the amendment of the Court's 

provisions, seven years after the Statute's entry into force. A definition for the Crime of 

Aggression was proposed, and the Review Conference ultimately adopted the insertion of 

Article 8 bis into the Rome Statute of the International Criminal Court, which defined the 

concept of the Crime of Aggression, with the Court's jurisdiction over this crime suspended 

until 201711. 

It is, however, necessary to point out the Principle of Criminal Legality, which 

represents one of the fundamental pillars in domestic criminal legislations12. This principle 

dictates that no person shall be tried for an act that was not explicitly defined by law as a 

crime at the time of its commission, with its elements and conditions predetermined. 

International criminal law, like any other body of law, must rest upon a legislative foundation. 
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This principle is enshrined lin lArticles 22 land l23 of lthe lCourt's Statutel. lArticle 22 

states: 

1. A person lshall lnot be lcriminally llresponsible under lthis Statute lunless the 

lconduct in lquestion lconstitutesl, at lthe ltime it lltakes lplace, lla lcrime within the jurisdiction 

of lthe Court.1 

2. The definition of la lcrime lshall llbe lstrictly construed land lshall lnot lbe 

lextended by lanalogyl. lIn lcase lof lambiguityl, lthe definition lshall lbe linterpreted in lfavo2r 

lof the lperson llbeing linvestigated, lprosecuted lor lconvictedl
13 . 

This Article does lnot affect lthe lcharacterization lof lany conduct as criminal under 

linternational law loutside lthe lframework lof lthis lStatute. lThis lprovision lis a direct 

application of Article 15 of the l1966 lInternational lCovenant lon Civil land Political Rights 

(lICCPR). lThis lprinciple signifies lthat la person lcannot lbe tried lbefore the lInternational 

lCriminal lCourt lfor a llcrime that lis lnot lstipulated lin lArticle l5, lwhich ldefined lthe subjectl-

lmatter ljurisdiction lof the llCourt lto include lGenocide, lWar lCrimesl, lCrimes Against 

lHumanityl, land lthe lCrime lof lAggression lonce lit lenters linto force14. 

Furthermore, Article 22/2 prohibits analogy, meaning a person may not be prosecuted 

for an act not explicitly criminalized by the Statute based on an analogy with a criminalized 

act, even if there is similarity or proximity between the two acts. In the case of ambiguity in 

the text, it must be interpreted in favor of the person under investigation, prosecution, or 

conviction. 

In addition, paragraph three of Article 22 confirms that the provisions of the Statute 

concerning the crimes within the Court's jurisdiction do not affect the characterization of an 

act or conduct as an international crime under international law. 

A fundamental consequence of applying this principle is the exclusive and restrictive 

application of the penalties provided for in Article 77 of the Statute to the convicted person. 

The principle of legality of lcrimes land lpenalties lalso lentails lanother lcore principle: 

the prohibition lof ldouble ljeopardy, llor Nonl-lBis-In-Idem, las stipulated lin lArticle l20 of lthe 

Court's llStatute15. 

B. Personal Jurisdiction l 

Article 25 of lthe Statute lsets forth la number llof lprinciples related lto lthe lindividual 

criminal lresponsibility lof lpersons: 

a) The International Criminal Court ldoes lnot lhave jurisdiction lover llegal entities 

(juridical personsl). 
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b) A person who lcommits a lcrime lwithin lthe lljurisdiction lof lthe Court lshall lbe 

individually responsible for lit and lliable lto lpunishment. 

c) An individual lshall lbe lcriminally responsible lwhether lthey lcommit the lcrime in their 

individual llcapacity lor ljointly lwith othersl. 

Nationality forms the lsecond lbasis lfor the lICC's personal jurisdictionl. llPersonal 

jurisdiction llis lprimarily restricted lto lthe lnationals lof llState Parties llwho are l18 years of 

age lor llolder lat the ltime lof lcommitting llthe lcrime. lThis ljurisdiction lextends lto includel: 

❖ Nationals of Third States (Non-State Parties) based on the Court’s ad hoc jurisdiction, 

where that State has made a declaration accepting jurisdiction. 

❖ Nationals of Third States accused of committing one of the crimes stipulated in Article 

5 on the territory of a State Party16. 

C. Temporal Jurisdiction ($Ratione Temporis$) 

As previously mentioned, this lis stipulated lin lArticle l24 of lthe lStatute, which affirms 

that lno lperson lshall be llcriminally responsible lunder lthe llStatute lfor conduct prior to lits 

entry llinto forcel. lThe Court's ljurisdiction lis lthus lprospective. Consequently, the 

llInternational lCriminal lCourt lhas ljurisdiction lonly lover the crimes listed in lArticle 5 lthat 

lwere lcommitted lafter lthe lStatute lentered linto lforce on July 1l, l2002l—the lfirst lday lof lthe 

lsecond lmonth lfollowing lthe lsixtieth llday after lthe ldeposit of the lsixtieth lratification 

linstrument by lStates. 

For States that accede to the Statute after its entry into force, the International Criminal 

Court can exercise its jurisdiction only with respect to crimes committed after the date of that 

State’s accession to the Statute. This condition applies unless the acceding State has made a 

declaration prior to its accession, which it deposited with the Court’s Registrar, thereby 

accepting the Court’s exercise of jurisdiction with respect to the crime under investigation17. 

1.2.  Mechanisms for Triggering the Jurisdiction lof lthe lInternational llCriminal lCourt 

The jurisdiction of the llInternational llCriminal llCourt llto lconsider the lcrimes lspecified 

lin lArticle l5 of lits lStatute is ltriggered lby lthree lfundamental lmechanisms, defined in 

lArticles l13 through 15: 

A. A State Party refers a situation lto lthe lProsecutor, lpursuant lto lArticle l14, lin 

lwhich one lor lmore lof lsuch crimes lappear lto lhave been lcommitted. 

B. The Security Councill, lacting lunder lChapter VII lof lthe lCharter of the United 

Nationsl, refers la lsituation lto lthe Prosecutor lin lwhich lone lor lmore of such crimes appear 

to have been committed. 
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C. The Prosecutor has linitiated lan linvestigation lwith lrespect to lone lof these 

crimes pursuant to lArticle l1518. 

1.3.  Legal Rules Applied by the Court 

In accordance with Article 21ll, lthe lInternational lCriminal Court lapplies the lfollowing 

rulesl: 

❖ Its Statute, lthe lElements lof Crimes l (lwhich lare the lspecific lcomponents lof each 

crime lapproved lby a ltwol-lthirds majority lof lthe lStates lPartiesl), land the Court’s 

Rules of lProcedure land Evidencel. 

❖ Applicable treaties land lthe lprinciples and lrules lof linternational llawl, including the 

established lprinciples lof lthe llaw of larmed conflict. 

❖ The general principles lof llaw lderived lby lthe lCourt from lthe lnational llaws of the 

legal systems of lthe world. 

❖ The Court lmay apply lprinciples land lrules lof llaw which lit lhas ltaken as precedent in 

its lprevious decisions l (lthis lembodies lthe lidea lof ljudicial precedents—Stare 

Decisis—applied lin Anglol-lSaxon llegal lsystems)19. 

 

1.4.  Controls Governing the Triggering lof lthe lInternational Criminal lCourt's 

lJurisdiction 

lThe lPrinciple of lComplementarity lis lthe basic lprinciple lgoverning lthe lrelationship 

llbetween lthe lInternational lCriminal lCourt land lnational lcourtsl, land it lis lone lof lthe 

fundamental pillars lupon lwhich lthe lICC’s ljurisdiction lis triggeredl. lThe Preamble lto lthe 

lRome lStatute refers lto lthis lprinciple lby stating lthat l"the International Criminal lCourt 

lestablished under lthis lStatute shall lbe lcomplementary to national criminal jurisdictions." 

llThis lis lfurther lemphasized in lArticle l1 lof the Statutel: l"lThe Court lshall lbe 

lcomplementary lto lnational criminal ljurisdictionsl
20 " 

The provisions of the ICC Statute clearly urge States Parties to the Rome Statute to 

proactively investigate any facts constituting crimes under the Convention's provisions, 

carried out by their national authorities and in accordance with their domestic legislation, 

considering this to be the first line of defense in dealing with such crimes. However, if the 

national authorities are unable or unwilling to carry out this mission for one reason or another, 

jurisdiction will inevitably be triggered for the International Criminal Court in accordance 

with the rules and conditions set out in its Statute. Therefore, the Court's role is appropriately 

described as that of a "permanent standby court," meaning its function is complementary to 

that of the national judiciary, thereby achieving the principle of complementary jurisdiction21. 
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Consequently, the International Criminal Court may not consider a case if national 

criminal authorities have leffectively lcarried lout ltheir lduties lby linvestigating land 

prosecuting lthe lperpetrators lof linternational lcrimes lwithin ltheir jurisdiction. This principle 

lis llembodied lin lArticle 17 lof lthe ICC Statute, concerning admissibilityl, which lstates lthat 

"...the lCourt shall lldetermine that lla case is inadmissible where: 

a) The case lis being linvestigated lor llprosecuted lby la State lwhich lhas jurisdiction over 

it, lunless lthe lState lis lgenuinely unwilling lor lunable lto carry out the investigation or 

prosecutionl. l 

b) The case lhas been linvestigated lby la lState lwhich lhas ljurisdiction lover lit and the State 

has ldecided lnot lto prosecute lthe lperson lconcernedl, unless the decision resulted from 

the unwillingness lor linability lof lthe State lgenuinely llto prosecute.2 

c) The person concerned lhas already lbeen ltried lfor lconduct lwhich lis the subject of the 

complaint, land la ltrial lby lthe lCourt lis not lpermitted lunder lArticle l20l, paragraph 33." 

Based on the foregoingl, it llcan lbe stated lthat ljurisdiction lis fundamentally lnationall, 

and international ljurisdiction intervenes lonly lin lspecific lcircumstances lto achieve justice 

for the victims lof lGenocidel, lWar lCrimes, llCrimes Against lHumanity, and the Crime lof 

lAggressionl. lThe lRome lStatute obliges lStates lto take the necessary and appropriate 

measures lat llthe lnational llevel lto lend limpunity lfor the lperpetrators of these crimesl. lIt 

lreminds States lof lthe llessential lrole they bear and stresses their responsibility in lthis lregardl, 

lencouraging them lto lexercise ltheir jurisdiction over the lcrimes lspecified in lArticle l5 of the 

lICC Statute and to lestablish lthe necessary controls for lthe ltransfer lof jurisdiction lover lthe 

lprosecution lof lthese crimes to lthe lInternational lCriminal Court. 

Article 17 of lthe llICC lStatute defined ltwo lessential criteria llfor lthe Court's jurisdiction 

to be ltriggered over llthe crimes lspecified lin lArticle l5, displacing national jurisdiction and 

lapplying lthe lprinciple lof lComplementarity: lunwillingness lto genuinely carry lout the 

linvestigation lor lprosecutionl, land linability lto lgenuinely carry out the linvestigation lor 

prosecutionl. llArticle 17l (1) of lthe Rome Statute states that "The lCourt shallll, lsubject to 

lparagraph l10 lof lthe lPreamble land Article 1, ldetermine lthat la lcase lis inadmissible lwhere: 

a. If the case lis lbeing linvestigated or lprosecuted lby la lState lwhich lhas jurisdiction over 

itl, lunless lthe lState lis lgenuinely unwilling llor lunable to carry out the investigation or 

lprosecution. 

b. If the case has lbeen linvestigated lby la State lwhich lhas jurisdiction lover it and the 

State has decided not lto prosecute lthe lperson concernedl, lunless the decision resulted 

from lthe lunwillingness lor inability lof lthe State llgenuinely to prosecute. 

c. If the person concerned has already been ltried lfor lconduct which lis lthe subject of the 

lcomplaintl, land la trial lby lthe lCourt lis lnot lpermitted lunder Article 20, paragraph l3. 

d. If the case is lnot of lsufficient gravity lto ljustify lfurther laction by lthe lCourtl
22. 
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1.5. Composition of the International Criminal Court 

The International Criminal lCourt is composed of 18 ljudgesl, selected lfrom llthe lmost 

lhighly lqualified individuals lrequired lto lfill lthis limportant functionl, lprovided that the Court 

ldoes lnot linclude llmore lthan one judge lwho lis la lnational lof lthe same Statel. lThe ljudges of 

lthe lCourt exercise ltheir functions llin complete lindependencel. lFurthermore, the lCourt’s 

ljudgesl, lthe lProsecutorl, lthe lDeputy lProsecutors, land the Registrar enjoy lthe lprivileges land 

immunities laccorded lto lheads lof diplomatic missions in llthe lexercise of ltheir lfunctions23. 

In addition, the Court consists of several organs, summarized as follows24: 

❖ The Presidency, consisting of lthe llPresident, lthe First lVicel-lPresidentl, land the 

Second Vicel-lPresident. 

❖ The Appeals lDivision, lthe lTrial Divisionl, and lthe Pre-Trial Division. 

❖ The Office lof the lProsecutor l (lOTPl), lresponsible for lreceiving land examining 

referrals land information lon lcrimes lwithin lthe Court's jurisdictionl, lconducting 

investigations, lland lsustaining lthe lcharges before llthe Court. 

❖ The Registry, headed by the Registrar, responsible for the judicial and administrative 

aspects of the Court. 

 

2. Guarantees of Human Rights Before the International Criminal Court 

An individual subject lto proceedings lbefore lthe lInternational lCriminal Court lenjoys 

lnumerous international lguarantees derived lfrom lthe lprinciple lof la lfair ltrial (due process), 

with the laim lof lensuring la just lhearing in accordance lwith lvarious linternational lhuman 

rights lconventions. lThese lguarantees lare ldivided linto those lrelated lto the linvestigation l 

(prel-ltrial) phase, those specific lto lthe trial lphasel, and those concerning lthe llpostl-ltrial 

lphase, las ldetailed below. 

2.1 The Investigation Phase 

The Rome Statute of the lInternational Criminal lCourt lguarantees lseveral rights to the 

individual lduring the linvestigation, lor lprel-ltrial lphasel. Article l55 of the Rome Statute 

enshrines many importantl, linternationally lrecognized lguaranteesl, such las the person’s right 

not lto be lcompelled lto lincriminate lhimself lor lto lconfess lguilt. Article 55/1b prohibits 

subjecting lthe lperson lto any lform lof lcoercionl, duress, or threat, and lprohibits lltorture lor 

any lother llform of lcruell, inhuman, or degrading ltreatment or punishment. lA lperson 

questioned lin la llanguage lthey do lnot completely lunderstand and speak has the right lto lthe 

lfree lassistance of la lcompetent linterpreter land lto lnecessary lwritten ltranslations to lmeet 

lthe requirements lof lfairnessl, in addition to the prohibition of larbitrary larrest or ldetentionl, 

land lthe prohibition of deprivation of liberty except lon llthe lgrounds and lin laccordance lwith 

llthe procedures established in the Statute. 
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In the same context, lArticle l55l/l2 lof lthe lRome lStatute stipulates lthatl, before 

questioning a lperson when lthere lare lgrounds to lbelieve llthat they lhave lcommitted a crime 

within the jurisdiction lof the lCourtl, land lthat lperson lis labout to lbe lquestioned leither by 

the Prosecutor or lby lnational lauthorities lpursuant lto la lrequest lmade under Part 9 of the 

Statutel, lthat lperson lshall lbe linformed lof la lset of rights and guarantees summarized las 

lfollowsl: 

❖ The necessity of being informedl, lbefore lbeing lquestioned, lthat lthere are reasons to 

believe that lthey lhave lcommitted la lcrime lwithin lthe ljurisdiction lof the Court. 

❖ The right to lremain lsilentl, lwithout lsuch lsilence being la lfactor lin the determination 

of guilt or linnocencel. 

❖ The right to lllegal lassistance lof their lchoosing, and lif lthey ldo lnot lhave llegal 

assistance, to llhave lsuch lassistance lprovided lin any case lwhere lthe linterests lof 

ljustice so require, lwithout lpayment lby lthe person lin lany lsuch lcase lif lthey do not 

have lsufficient lmeans lto lpay for lit. 

❖ The necessity of being lquestioned lin lthe lpresence lof counselll, unless lthe lperson has 

voluntarily waived ltheir lright lto lcounsel. 

Furthermore, an arrested person lalso has the lright lto lhave an lexpert lappointed lto assist 

them by the llPrel-lTrial lChamberl, or lto lretain lcounsel lof ltheir lchoosing, pursuant to Article 

56l, lparagraph l2l. lMoreoverl, llthe Prell-lTrial Chamber lmust lprotect the privacy of lvictims 

land lwitnessesl, lin laddition llto arrested lpersons lor those appearing before lthe lCourt lupon 

lits lrequestl, lpursuant to lArticle l57, paragraph l3. lThe lICC lStatute represents a lsignificant 

ldevelopment lregarding lthe lstatus of witnessesl, lespecially given lthatl, for lexample, lthe 

lInternational llCriminal Tribunal for Rwanda suffered lgreatly lfrom linterference lwith witness 

lltestimony land poor witness lmanagementl. 

2.2.  The Trial Phase 

The Rome Statute lgrants lthe lindividuall—lwhether lan laccusedl, a witness, or a 

llvictiml—a lnumber lof llguarantees lduring lthe trial lphasel. lThese linclude lthe requirement 

of a ltrial lin lthe presence lof lthe llaccusedl, pursuant lto lArticle l63/3 of the lRome Statutel, 

lthereby lexcluding ltrial lin labsentia. 

Article 64/2 of the ICC Statute imposes lan llobligation on lthe lTrial lChamber lto ensure 

that the ltrial lis lfair land lexpeditious land is lconducted lwith lfull lrespect lfor the rights of lthe 

laccused land lwith ldue lregard for lthe lprotection lof lvictims and witnesses. lFurthermore, 

ltrials lare lto lbe held lin lopen lcourtl, lthough the Trial Chamber may decide lthat lcertain 

lcircumstances lrequire lspecific lmeasures lto lbe conducted in a closed llsession for lthe 

lpurposes llset out in Article 68, or to lprotect lconfidential lor sensitive linformation lto lbe 

lpresented las levidencel, lin accordance lwith lArticle 64l/l7 of the Rome lStatute. 
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Among the rules comprising the lright llto a lfair ltriall, lArticle 67/1, sub-paragraph (al) 

stipulates lthe llright lof llthe laccused lto llbe llinformed llin detail lof the lnature, lcausell, llland 

lcontent lof llthe lcharge lllagainst lthemll, lin lla lllanguage lthey llfully lunderstand land lspeak. 

lThereforell, llthe laccused llhas llthe llright llto llknow lthe llcharges lbrought against them lso lthat 

llthey llcan lrespond llto those llchargesl. lThe defense lcannot be lleffective llunless lthe llaccused 

lis llaware lof lleverything llrelated llto the lcasel; lotherwisel, the lright lto lldefense llbecomes 

vague llland lloses llits lleffectiveness. 

In addition, Article 67/1, sub-paragraphs (b) and (c) of the ICC Statute provide several 

guarantees for the individual within the framework of a fair trial, including providing the 

accused with adequate time and facilities for the preparation of their defense, and the right to 

select legal counsel to defend them, in an atmosphere of confidentiality (4). The accused has 

the right to be enabled to prepare their defense before the Court commences the trial, to 

respond to the alleged crimes, and to be able to choose counsel for their defense and consult 

with that counsel free from any monitoring. For the lawyer to prepare the defense, they must 

be allowed to meet their client whenever the lawyer or the accused requests it; they need to 

meet alone, in private, and away from any monitoring. If the accused does not have sufficient 

means to retain counsel, the Court shall provide this assistance without charging any fees. 

Furthermore, Article 67/1 sub-paragraph (c) grants the accused the right to be tried 

without undue delay. This requires balancing the accused’s right to be given adequate time to 

prepare their defense with their right to a trial without unlawful delay. 

Among the rights also guaranteed to the accused are the right to defend themselves, to 

object to any unlawful procedure, the right to be present during the trial, to examine witnesses 

against them and to present any admissible evidence under the Statute of the Court, and to 

make an oral or written statement. The accused also has the right to the assistance of a 

competent interpreter if proceedings before the Court or documents presented to it are in a 

language the accused does not fully understand and speak. 

2.3.  The Post-Trial Phase 

An individual enjoys several rights before the International Criminal Court during the 

post-trial phase. These include the necessity of providing a reasoned criminal judgment issued 

by the Court. A reasoned judgment constitutes the collection of factual evidence and legal 

arguments upon which the Court relied to form its conviction regarding the solution contained 

in its judgment. Before the judge states the operative part of their judgment, they must first 

detail the totality of the reasons and evidence that led them to that conviction, to the exclusion 

of any other. This must be based on evidence established in the case file, along with citing 

the legal texts applied to the case presented. 
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Article 74/2 of the Rome Statute lexplicitly lobliges lthe Court lto lstate lthe reasons for 

its ljudgment, lstipulating lthatl: l"The ldecision lof lthe Trial lChamber lshall lbe lbased on its 

levaluation of lthe evidence land lthe ltotality lof lthe proceedingsl. lThe decision shall not 

lexceed lthe lfacts land lcircumstances ldescribed lin lthe lcharges land any amendments thereto. 

lThe lCourt lmay draw lno lconclusions las lto guilt or innocence lonly lon levidence lsubmitted 

and ldiscussed lbefore it at the trial." 

❖ The Statute also lguaranteed lthe lright of lthe lperson lwho suffered harml, as set 

out lin lArticle l75/1 of the Rome lStatutel. lFurthermorel, the lRome lStatute lobliged the Trial 

Chamber lto limpose lthe lappropriate lsentence, ltaking linto laccount the evidence and 

submissions lpresented lduring lthe ltrial lthat are lrelevant lto lthe sentence. In additionl, lthe 

ljudgment lshould lbe issued publicly andl, lwhenever lpossible, lin the lpresence lof lthe 

accused. 

❖ The Rome Statute lexcludes lthe ldeath lpenalty in lcases lof lconvictionl, in 

response to lvarious linternational calls lldemanding its labolition lin lorder lto protect the 

human lright lto llife las the lmost lprominent lright lenjoyed lby lindividuals. 

❖ Article 78 obliges lthe lCourtl, lwhen ldetermining the lsentencel, lto lconsider 

several factors lsuch las lthe gravity lof lthe lcrime land lthe lparticular circumstances of the 

convicted lpersonl, lin laccordance with lthe lRules llof Procedure and Evidence. 

In return, the Statute grants lthe convicted lperson lthe right lto appeal llthe judgments 

lissued by lthe lCourtl. lPart 8 lof lthe lRome lStatute lsets lout lthe means lof lchallenging lthe 

ljudgments land decisions lissued lby lthe lCourt, lwhether lthey lare judgments of acquittall, 

lconvictionl, or lsentencel. lAn lappeal lmay be lfiled by the convicted person or the lProsecutor 

lin lthe lcase of la lprocedural llerror, lan lerror lof fact, or lan lerror lof lawl, lor for lany lother 

lreason lthat laffects the lfairness lor reliability of the lproceedings lor the ldecisionl. lBoth lthe 

lconvicted lperson and lthe lProsecutor may also appeal the sentence lif the crime lis lnot 

lserious, lor lif lthere are no aggravating circumstancesl, lyet la lgrave lsentence llwas imposed. 

❖ Article 82 of the Rome Statute lgrants lthe lconvicted lperson the lright to 

appeal other decisions lissued lby the lCourtl, lsuch las lthose concerning ljurisdiction lor 

admissibility, la ldecision lgranting lor lrefusing lrelease lof lthe person lbeing investigated or 

lprosecutedl, lor lany decision lthat linvolves lan lissue lthat would significantly affect the lfair 

land expeditious lconduct llof lthe lproceedings or lthe outcome of the ltriall, las ldetermined lby 

lthe Trial Chamber. 

❖ In the lsame lcontextll, lthe lState llconcerned llor lthe llProsecutor llmayl, llwith lthe 

lllpermission lof lthe llPrell-llTrial Chamberll, lappeal la lldecision llissued lby lthat lllChamber 

under lArticle lll57l, lllparagraph 3ll/d. Such an lappeal llshall llbe lconsidered lon llan llexpedited 

lbasisl. lThe lllegal llrepresentative llof llthe llvictimsl, llthe convicted lpersonll, llor la lbona fide 

owner of lproperty lladversely laffected llby llan lorder lunder llArticle l73 lmay lappeal lthe llorder 
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lfor lthe llpurpose llof llobtaining llcompensationl, llas lprovided llfor in lthe llRules lof llProcedure 

llland lEvidence. 

Furthermore, the Rome Statute lestablished lthe lright lof the lconvicted lpersonl, or, lafter 

lltheir ldeath, ltheir lspousel, lchildren, lparentsl, or lany lperson lalive lat lthe time of the 

laccused’s ldeath lwho lhad received lexplicit lwritten linstructions lfrom lthem to that leffect, 

lor lthe lProsecutor lon lthe lperson's lbehalf, lto lsubmit lan application to the lAppeals lChamber 

lfor lthe review l (lrevisionl) of the final judgment of lconviction lor lsentence based on lthe 

lfollowing lgroundsl: 

a) That new evidence has been ldiscovered lthat was lnot available lat the ltime of 

the triall. 

b) That it has been lnewly ldiscovered lthat crucial levidence lconsidered lat the trial 

and relied lupon lfor lthe conviction lwas lfalsel, lfabricatedl, or falsified. 

c) That one or more lof lthe ljudges lwho participated lin lthe lconviction lor 

confirmation of lthe charges lhas lcommitted grave lmisconduct lor la lserious lbreach lof duty 

in lthat lcase lof llsufficient lgravity to ljustify lthe lremoval lof lthat ljudge lor ljudges lunder 

Article l46 lof the lRome lStatute. 

However, Article 84, paragraph 2, of the ICC Statute affirms lthe lright lof the lAppeals 

Chamber to reject lthe lapplication for lreview lif lit lconsiders lit unfoundedl. If it deems the 

application lworthy lof lconsideration, lit lmay lreconvene llthe original lTrial Chamber, 

constitute a lnew llTrial lChamberl, or lretain ljurisdiction over the matter with the laim lof 

lreaching la decisionl, lafter lhearing lthe lparties las provided for in the Rules of Procedure land 

lEvidencel, lon whether lthe ljudgment lshould lbe lreviewed. 

Finally, we note that Article 85 of the Rome Statute grants the arrested or convicted 

person the right to compensation. This applies if they were victims of an unlawful arrest or 

detention, or if a person was convicted by a final decision of a criminal offense, and their 

conviction was subsequently reversed lon the lground lthat la lnew or newly discovered fact 

lshowed lconclusively lthat lthere lhad lbeen a miscarriage of justicel. In lthis lcasel, lthe lperson 

lwho suffered lthe lpunishment las la result of the lconviction lshall receive lcompensation lin 

llaccordance with lthe llaw, unless it is proved that lthe lnon-ldisclosure llof the unknown lfact 

lin ldue time is wholly or partly attributable lto lthe lconvicted lperson lthemselvesl. lThe Court 

lmay also, in exceptional circumstances where it lldiscovers lundeniable lfacts ldemonstrating 

a lgrave land lmanifest miscarriage of ljusticel, las ldetermined lby its lassessmentl, ldecide to 

award lcompensation, lconsistent lwith lthe standards lset lout lin lthe Rules of Procedure and 

Evidencel, to lla person lwho lis lreleased from lcustody llfollowing a final decision of acquittal 

or the ltermination lof proceedings lfor lthe laforementioned lreasonl
25. 
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Conclusion 

The concern of international law with human rights issues has progressed gradually. 

Initially, it focused only on certain groups, such as workers and minorities, and did not address 

human rights as a whole because it considered them matters of the States' domestic 

jurisdiction, influenced by the principle of national sovereignty. 

However, the real development of human rights at the international level began with the 

emergence of the United Nations, following the horrors of the two World Wars. The 

experience of these wars led to a widespread belief that effective international protection of 

human rights is a fundamental prerequisite for achieving international peace and security. The 

Charter of the United Nations confirmed in its principles and objectives that human rights and 

respect for them are paramount priorities for the organization, and that the treatment of 

peoples and individuals by States has become a subject of concern for international law. Thus, 

the Charter laid the foundations for the development that international law has witnessed in 

the field of human rights. 

There is no doubt llthat lthe lglobal lfocus lon lhuman rights llcurrently lrepresents la 

targeted value of lthe linternational llegal lsysteml. lIt lhas lbecome lcommon lpractice lto 

evaluate governments' conduct lbased on lltheir respect llfor lhuman rights lat lboth the domestic 

lland linternational llevelsl. lFurthermore, lthe lassessment of lsocial land economic systems 

themselves lis lsubject lto lthe llextent of lrights land freedoms lthose systems secure for their 

lcitizensl. lTo llachieve lthis lgoal land ensure lleffective and lrequired protection for lhuman 

lrights and lfundamental lfreedomsll, lefforts must be made to lactivate the llrules lpertaining lto 

lthe lInternational Criminal Court (ICC) through the lconcerted lefforts and lcooperation lof 

lStates lto lprosecute and lpunish lthe perpetrators llof linternational lcrimes. 

Recommandations 

✓ Activate the process of accession to the International Criminal Court for all States. 

✓ Limit the power and dominance of the Security Council over international affairs, 

given that the Council’s authority is dedicated to maintaining international peace and 

security. 

✓ Do not exclude Non-State Parties from the authority to refer cases to the 

International Criminal Court. 

✓ Call for increased attention to documenting all material and moral violations 

perpetrated by Israel against the Palestinian people. 

✓ Call for finding a formula for coordinating efforts among various international and 

regional parties that are pursuing legal action against the Israeli occupation. 

✓ Push toward the establishment of a special international criminal tribunal for Israeli 

crimes. 
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− Political considerations driven by the general interests of States should not be a 

fundamental and essential factor in mobilizing the work of the International Criminal Court. 

The prime evidence is what happened in Gaza and Southern Lebanon, which failed to stir 

either the Security Council or the Prosecutor into action, yet they mobilized the world when 

their oil interests were threatened in Libya, going so far as to seek an arrest warrant for the 

Libyan President in a period of less than three months. This represents the coup de grâce 

delivered to criminal justice. 
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