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The impact of custom on assessing the alimony for a divorced woman
Between the absence of a legal text and the scope for interpretation
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Abstract:

Among the thorny issues that have sparked considerable debate and interest
from jurists and legal scholars are the matters of alimony and compensation for
damages due to arbitrary divorce, both theoretical and practical, given the
differences that still exist between these two systems, whether at the
jurisprudential, legal, or judicial level.

Perhaps the reasons for this are many, including the absence of what is called
compensation for arbitrary divorce in Islamic law, due to its non-recognition of this
type of divorce. Moreover, the position of Maliki jurisprudence in general
regarding the maintenance of pleasure, which it considers desirable, did not prompt
the Algerian legislator to explicitly stipulate it in the Family Code, despite taking
from various schools of thought, as stated in Article 222 of the Family Code of
Order No. 05-02, even before its amendment by Law No. 84-11.

The issue is exacerbated by the currency collapse, prompting us to draw upon
certain Arab legislation, such as Moroccan and Egyptian law. This is further
compounded by the inconsistencies and contradictions within the judicial system at
various levels, and the judge's discretionary power in granting and assessing such
compensation, as demonstrated by our examination of Algerian jurisprudence,
followed by the Moroccan and Egyptian legal systems.

Keywords: Alimony; Compensation for arbitrary divorce; Judge's discretionary
power; Custom and tradition.
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