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Abstract:
It is well established that the methods of fulfillment and payment of sums of

money in international trade contracts are determined according to the nature of the
contract and the place in which it will be signed. Furthermore, the contractors may
choose to pay the total set amount which is considered as initial when signing the
contract or they can choose the method of payment in installments. On the same line
of thought, the contractors may choose both aforementioned methods in one single
contract through the payment of an initial amount of money then pay the rest on
agreed upon installments. Nonetheless, the issue lies in the type of the chosen method
that is relied upon for the fulfillment of trade contracts which is commensurate with
the basis for obtaining the financial return or the commodity with every guarantee, in
order to preserve the contractual obligations of the two parties involved in addition to
maintaining the stability of the implementation of the international contract.
Therefore, it is necessary to distinguish between traditional and new methods,
alongside choosing the best guarantees for the successful fulfillment of the contract.

The issue of payment in international commercial contracts is one of the
important and difficult issues because of its connection to the financial aspect of the
contract, so that the contracting parties seek the most appropriate payment to fulfill
their contractual obligations according to the nature of the agreement. For this
purpose the main aim of the study is to seek the most appropriate means of payment
In international trade contracts, in a manner proportionate to their specificity.

Keywords: Methods of Fulfillment, guarantee, International Trade Contracts, letter
of credit, International transfer.
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Introduction

The process of attaining international trade contracts demands the parties
involved to take the responsibility regarding the facts and circumstances surrounding
the contract, whether they are political, economic and legal. Furthermore, they must
be aware of the points included in the processing ways to determine and meet the
price of the contract, especially in view of the advantage that international
commercial contracts benefit which is represented in the long term of their
implementation. Therefore, the contract must include stipulations regulating the
subject of price volatility, competition, and the possibility of reviewing the price due
to these reasons, in addition to the instability of the exchange rate of the various
currencies that are the object of payment. However, the parties can stipulate a fixed
price that is not subject to review, whatever the circumstances, which must be met,
whether expedited or deferred.

Furthermore, this matter is relative in the field of international trade contracts
on the grounds that it leads to disputes over the price which consequently leads to the
interruption of contractual relations and the consequent damages to the parties or the
national economy alongside determining the various methods through which the price
is met including all the points related to the fulfillment process, from the place and
time to the guarantees that the parties use to face the dangers of non-fulfillment.
When all of these points are completed, implemented and stipulated the contracts are
considered concluded, especially by the Algerian state or one of its affiliated
institutions, based on the Public Procurement Law in service and supply contracts and
other types of contracts that fall within the framework of international trade contracts.

Following that, international trade contract transactions are characterized by
many complications, given the distance between the economic dealers and the
different legal systems to which they are subjected, in addition to their exposure to
the data and developments of international trade from the economic and political
points of view. These reasons impose the question regarding the methods of payment
that focus on the trust which must be provided between the contracting parties and
the economists, because the matter does not depend only on fulfilling the price of
commercial transactions by choosing a certain method, but also extends to attaching
the payment to an appropriate guarantee through which the creditor of the price i.e.;
the seller or the owner of the contracting place, is assured of obtaining the price of his
goods or services, and his fears are reduced from the realization of commercial risks
mainly represented in non-payment, so addressing the methods of payment in
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international trade contracts will focus on studying the known methods in the field of
payment of financial dues, which raises the following question: what is the extent of
the contribution of the methods regarding the fulfillment in activating the
implementation of international trade contracts that can protect the interests of the
creditor to obtain his financial rights enshrined in the contract?

In order to answer the above question and to scrutinize the methods of
fulfillment in international contracts, the present study follows the descriptive
approach in presenting the various methods for fulfillment, whether traditional or
developed specifically for international contracts, especially the ones that fit the basis
of obtaining financial consideration or the commodity with each guarantee’, in
addition to the analytical approach which was used to analyze the legal texts related
to the topic. The latter will be dealt with according to the following two main points:

* The traditional methods of fulfillment in the field of international trade contracts.
* Developed methods for fulfilling international trade contract transactions.

Firstly: The traditional methods of fulfillment in the field of international
contracts

These methods and mechanisms are reflected in the wvarious traditional
operations carried out by the debtor to fulfill foreign trade transactions, relying
mainly on commercial papers and the international transfer system in addition to
other methods such as the international transfer “le virement international %, which is
the most used method in international trade contracts to meet the financial value of
the contract.
1. Commercial documents: which are mainly represented in check, order bill of
change and promissory note.
A -Check:

The check is defined as unconditional payment instrument, according to which the
check originator and its signer instruct the issuing bank of the check form to pay the
value of the price in a specific place on the date the check was created. Therefore, the
check must include the following data® :

o The word "check™ is written in the body of the bond using the language of the

bond.

o An order that is not dependent on the condition of paying a certain amount of

money.

o The name of the person required to sign it.

o Place of fulfillment.

o The date and place of creation of the check.
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o Signature of the person who issued the check.

Furthermore, the creation of the check, its form, circulation and fulfillment are
governed by different laws and customs that vary from one country to another.
However, in the field of international trade contracts, in order to facilitate commercial
operations, exchange and reduce disputes, two international conventions were drawn
up under the auspices of the United Nations including the United Nations Convention
on the Uniform Law on Checks. For the year 1931, which the signatory countries
implement their provisions in their domestic legislation®, and the International
Convention relating to the settlement of conflict of laws in the field of checks of
1931, which is considered binding on all signatory parties through the priority of this
convention over national legislation °, and has been enshrined in various Legislation
for all countries except the Anglo-Saxon countries and Egyptian legislation °,
however, Algeria has not ratified them except for what is regard to the transactions
carried out by economic operators who resort to these agreements because of their
Importance in resolving disputes and facilitating the payment of the price.

Nonetheless, in international trade contracts, there are two important types of
checks that are mainly relied upon to pay the price; they are the corporate check and
the bank check. The former, the “Cheéque d'entreprise”, is issued by the buyer and
withdrawn on his/her account in the bank for the benefit of the seller, and in this case
the bank takes this into account and pays the value of the check when there is an
insufficient balance for payment. As for the check issued by the bank, the “Cheque de
banque”, it is issued and withdrawn to the account of the supplier (seller) bank, in
this case, the problem of the check without balance is not raised, because once the
check is presented to the bank it pays its value’.

On this basis and from a practical point of view, the demand for this method for
collecting the price in international trade is not effective in view of the length of the
collection procedures. Following that, commercial transactions that are characterized
by speed, time or date when the amount of the check enters the account of the issuer
is unknown, with the possibility of this check being exposed to theft, loss and
forgery.

B- Order bill of exchange:

The order bill of exchange is considered as one of the commercial documents
that are used to pay a set amount of money in international trade contracts, and it is
subject to the provisions of the international agreement issued by the United Nations
under the title “United Nations Convention on International Bills of Exchange and
International Promissory Notes” for the year 1931°. It is also defined as a written
document whereby a person called the drawer gives an order to another person who is
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expected to draw or pay a sum of money in favor of a third person who is the
beneficiary at certain times. The commodity is to pay its monetary value “Recours
cambiaire” to the non-beneficiary on a specific date, so the bill in this area performs
a double function for the seller or the exporter. It is a tool for deducting the debt
“instrument d'escompte” at the bank that deals with it. As for the buyer or recipient
of the commodity or service, it is a tool for paying the price and credit at the same
time to one’s self, as s/he achieves what s/he always demands, which is to obtain
payment deadlines’. Nevertheless, the seller is always at risk of not paying, especially
when claiming the bank’s backup guarantee, which s/he may not provide, so the
seller may refrain from resorting to this method and use other, more secure methods.
As for the data contained in the bill, they have been mentioned and explained in
detail in the text of the international convention issued by the United Nations relating
to international bills of exchange and international promissory notes™®.

C - Promissory note:

It is one of the methods used to pay a set amount of money in international
trade contracts, and is also regulated under the International Convention on
International order bill of exchange. It is defined as a written document through
which the buyer implements his obligation to pay the price to the account of the
beneficiary seller upon sight or upon the expiration of the deadlines and the
agreement on the international promissory note! stipulates the data contained in this
methods of payment in the second paragraph of Article 3 of the agreement, but this
method is of little use in international trade due to the lack of appropriate guarantees.

2. International transfer:
The international transfer “le virement international” is the most used tool in

international trade contracts to fulfill the value of the contracts (the price), and this
method is embodied in an order the buyer submits to his/her bank to enter his/her
account for the benefit of opening a credit in favor of the selling exporter. In the
correspondent bank abroad for crediting directly to the seller's account with the
seller's bank*?; furthermore, this method is used when there is trust between economic
dealers, and it is also considered the preferred method for the buyer, because s/he
directly receives the documents that are received by the seller, as it contains all that is
from the customs of goods and the quality guarantee, in the light of which s/he gives
an order to his/her or her bank to pay the price immediately to the seller A model law
has been drawn up within the framework of the United Nations on international
transfer, and the field of application of international transfer has been stipulated as
being a correspondent bank in addition to a future bank located in different countries.
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As for the principles governing international transfer, they are mainly represented as
the following:

o Validity of the payment order: which must be unconditional, such as being
embodied at the request of the beneficiary with the identification of transfer
techniques, and the correspondent bank account must be sufficient so that the
receiving bank can implement the order to pay the money™.

e Execution date of the payment order: The receiving bank shall execute the
payment order from the day this order reaches it, except in the case of another date in
the payment order, in which case this last date shall be executed™.

e Liability, Loss and Profits: In the event of slow or late execution of the
payment order by the receiving bank, it shall bear the responsibility to provide
interest on the amount stated in the payment order for each period of the delay™ .

e Conflict of Laws: The rights and obligations arising from the payment order are
subject to the law chosen by the contracting parties. In the absence of this agreement,
the law of the receiving bank’s *°country shall be applied.

In addition to these methods that were mentioned to pay the price in international
contracts, we also find some methods, but they are rarely used, which are the postal
transfer prepared by banks for the purpose of fulfilling international contracts®’,
which are recognized international models'®, and there is also the direct cash
performance through which the buyer undertakes to pay the price in cash to the
exporter or seller, and in this case the price and the place of its fulfillment must be
specified in the context of exchange control on the basis of dealing in hard
currencies™ .

Secondly: Developed Methods for fulfilling international trade contract
transactions

The developed methods for fulfilling international trade contract transactions are
used, especially in foreign trade transactions, due to their useless nature in internal
transactions, since its use is limited only in the field of international transactions and
exchanges that take place between economic dealers, and these methods are mainly
represented in letter collection, letter credit and remote payment or what it is called
the “Swift system”. The latter was developed specifically to activate the
implementation of international contracts, and it is one of the methods that fit the rule
of obtaining the financial return or the commodity with every guarantee.
1. Letter credit collection

This method of payment, “L'encaissement documentaire™, is intended to be

paid under a bill of exchange that is accompanied by documents and legal letters
1455
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resulting from an international commercial operation. Under this letter collection, the
exporter or seller does not send documents related to the goods directly to the buyer,
but rather chooses a method presenting these documents to the bank that deals with
him after giving him specific instructions not to hand them over to the buyer until
after the latter pays the price, or the buyer signs a transaction such as signing a bill of
payment status or for a term®*, and the method for obtaining the price is in accordance
with this method according to the following steps:

* The existence of an agreement on the terms of sale and letter collection:
meaning that this method of payment is to be agreed upon between the parties to the
international contract and to be embodied within the terms of the contract that is
between its parties.

* Existence of a collection order attached to the documents: after the conclusion
of the contract, the exporter or seller undertakes to send the agreed goods according
to the specifications agreed upon in the contract, by shipping them to the buyer’s
country accompanied by the necessary documents (invoices, certificate of origin,
insurance document...), but with regard to that, s/he submits these documents to
his/her bank in order to provide him with instructions on the terms of collection for
these documents?.

* Contact of the seller’s bank with the buyer’s bank: meaning that the exporter’s
or seller’s bank transfers the documents to the buyer’s or importer’s bank, which
informs its customer of their arrival, and the terms of delivery of the documents. The
buyer transfers the value of the amount obtained to the bank of the exporter or the
seller, who enters it and records it in the account of his/her customer (the exporter or
the seller).

The process of collecting the price in international trade contracts is, in one of
the two cases, documents regarding the price and documents regarding acceptance.
With regard to the price against the documents as presented, the bank does not deliver
the documents until after immediate payment of the price or at most upon arrival of
the goods. As for the documents against Acceptance, in this case the bank delivers
the documents in return for the buyer’s or importer’s approval to sign a bill of
exchange, which is paid in return for its fulfillment within a period ranging between
30 and 90 days from the date of sending the goods or the date of submitting the
documents.

Despite the great demand that this method is known to meet the price by
international economic dealers, it is not without risks and disadvantages for the
involved parties, as it is borne by the seller, not the buyer, because the process of
documents in exchange for acceptance, the buyer may refuse to sign the bill issued by
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the seller for reasons such as insolvency, bad faith, or complete abandonment of the
transaction, and the risk of non-payment, and the commodity subject of the contract
may be one of the goods prohibited from entering the buyer’s country, or the
guantities of goods to be entered have been determined (the so-called quantitative
determination), which is what it causes a loss to the seller, because the buyer will not
pay the price in these cases %.

2. Letter credit

“Le crédit documentaire” 1S considered one of the most widely used methods
for fulfillment among economic dealers in the field of international trade®, given its
many advantages regulated under the International Uniform Customs for
Documentary Credits, established by the International Chamber of Commerce (CCI)
in 1933 and entered into force in 1984 ?°. The second article of the Unified Rules and
Customs defines it as a written undertaking issued by the bank (the issuer’s bank) to
the seller (the beneficiary) upon request, in accordance with the instructions of the
buyer (the applicant for opening the credit), under which he must pay a specified
amount or accept time withdrawals of a specified value, within a specified period and
against the receipt of specific documents® by the issuing bank.

Furthermore, the letter credit in its content is a bank guarantee requested by the
seller before carrying out his/her obligation to send the goods to the buyer or
importer, and it is carried out according to the following steps:

e The opening of the letter credit is agreed upon as a condition of the
international sale or export contract concluded between the economic dealers.

e Execution of the terms of the sales contract by submitting the buyer’s bank
information to the bank that deals with it, with the intention of opening a credit
account.

e The bank then opens the letter credit in its records, and the form of opening the
credit is prepared at the request of the customer (the buyer), who is called the order to
open the credit, then the buyer sends the form to the seller’s bank in the country
where the seller and the beneficiary of this credit are, and in this case the buyer may
refuse to open the credit letter to ensure the implementation of his/her obligation to
fulfill the contract price, and this leads to the outbreak of a dispute, which is referred
to one of the international arbitration courts, which leads the buyer to decide to
compensate the seller®’.

e The correspondent bank, upon receipt of the credit form, informs the seller of
the terms of credit, as the beneficiary, so that the latter prepares the agreed goods
within the validity period of the credit, and makes sure that the specifications of the
goods and the conditions of shipment and insurance are in conformity with these
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documents for approval, and then submits the documents to the bank for the amount
that he scrutinizes their compliance with the terms of credit, to pay the price of the
the merchandise *°.

So, the parties that interfere in the fulfillment process through the credit letter
method are each of the buyer or importer who is called the ordering payment, the
exporter or seller named as the beneficiary, the bank issuing the credit or the opener
of the credit, the issuing bank for the credit, the bank that purchases documents that
receives the documents and pays the price of the credit and the paying bank that in
the end pays the value of the credit, which is often the bank that opened the credit or
its issuer®® .

There are many types of credit letter, which are:

= Revocable credit: It is also called the credit, the simple fact that the bank
initiating the credit in it can withdraw or rescind its commitment, i.e. cancel and
modify the opening of the credit at a specific time.

= Irrevocable credit: It is called a definitive or irrevocable credit that may not be
canceled or modified except with the agreement of all parties by stipulating this in the
terms of the sales or export contract.

= Confirming or confirming credit: It is also a definitive credit that is endorsed
by another bank and under which it is obligated directly towards the beneficiary to
pay the price.

= A proven or reinforcing credit is considered the most guarantee for the seller to
obtain the value of the transaction compared to the types mentioned above™.

3— Fulfillment from a distance

This type of payment method in international trade is known as the Swift system,
and this symbol expresses the Interbank Financial “7élécommunications Society of
World Wide ", and this system is embodied in the transmission of messages through
technology for more effective services. This method is used by the computer that
connects the banks among themselves, as it tries to transmit messages between them
in a period not exceeding three seconds™.

Many countries of the world have joined this information network due to the
advantages that this system enjoys, which appear in the great protection it provides,
whether with regard to the transfer of funds or security procedures due to the
confidentiality and accuracy of the process and the deadlines - time - transferring
funds, and has the speed of implementation considering that the time limit for
transferring letters is completely independent of the length of the content of the letter
and the distance to send it, which is estimated, for example, between Algeria and

Tokyo in 03 seconds™.
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The letters are converted by a computer that depends on the accuracy, as the
letters are classified according to the process to be achieved, and each classification
contains a set of addresses defined under, which allows banks to deal in one common
and specific language®.

- Electronic fulfillment: It is a method of payment developed as a result of the
information development in the field of banking and money, and the price in this case
is paid through the use of the Internet®, as the value of the international commercial
contract can be fulfilled through the latter after obtaining the services of a particular
bank, meaning The buyer's client should apply to the internet space on the bank's
network by submitting an order to transfer the contract value to the seller's bank.

On this basis and in the field of these transactions, the buyer or importer’s bank
implements the transfer order and this is in accordance with the rules of bank transfer
and in an updated electronic way, which is usually what is called an electronic letter
credit, in which the importer or buyer in the international contract requests to issue a
letter credit by faxmail, which is accepted by the bank the source of the credit request
sends an electronic message, and sends the text of the credit electronically to the
beneficiary, who is the seller or exporter. Before the credit expires, the beneficiary
electronically sends the necessary invoices and also requests the parties involved in
various operations such as the shipper, the insurer and the commodity inspector to
send electronic messages with their documents to the bank issuing the credit with
each of these parties bearing the responsibility for the inaccurate transmission of
documents, then the bank issuing the credit sends the electronic messages received to
the issuing bank, where the latter checks the messages sent in paper form to ensure
their compliance with the terms of the electronic credit. If it is found that the
messages conform to the terms of the credit the payment is made electronically to the
beneficiary, by electronic transfer of the money Log to the seller's account and make
a reverse entry in the same electronic manner on the account requesting credit *°.

However, this method of paying the price in international trade contracts usually
generates many problems, due to its novelty, as well as with regard to the lack of
information protection from the time of the transfer order to the time the amount
entered into the customer’s account on the Internet, in addition to the additional costs
related to trade contracts International when it comes to an international transfer %,

Perhaps the most important problem raised by the electronic payment of the
price in the international contract is the problem of electronic piracy, as the latter
causes huge losses to the parties to the international contract, especially if we know
that there is no complete protection for international commercial transactions based
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on the Internet, since the transactions in this case are based on contract without paper
documents, and this raises a number of legal issues related to evidence.*®

Conclusion
The process of making the price for the fulfillment clause and other clauses in

the contract based on the full freedom of the parties to the international commercial
contract to regulate the terms of the contracts concluded between them and without
restrictions, is one of the issues that raise the problem of balance and contractual
justice in the economics of the contract, as this contractual freedom is a source of bias
and prejudice. The latter takes away the right of the weak party and increases its
contractual obligations, especially if the foreign company monopolizes the goods or
services which are subject of the contract in the international market. Thus, the
methods to maximize its contractual interests and reduce its obligations are necessary
especially since international contracts are currently controlled by the contract
models or the phenomenon of profiling that makes the international trade contract as
close as possible to being a ready-made model that translates the economic and legal
capacity possessed by one of the parties to the contract in dictating its terms to the
other party, who stands in a state of absolute inability, which is the case for third-
world companies, including Algerian ones. Moreover, the incompatibility between
the legal centers of the parties enables foreign companies to work by various methods
of imposing their control in determining the methods of fulfillment that only serve
their interests.
Based on the above we can conclude that:

e The most compatible methods for fulfillment in international trade contracts
are modern, especially letter credit and electronic fulfillment, in accordance with the
progress made in the field of information.

e The resort of contract parties to the adoption of a special method of fulfillment
through letter credit lies mainly in the guarantees that this method carries, as the bank
Is the one who bears the responsibility for fulfillment.

e Through this study on the methods of fulfillment in international trade
contracts, some suggestions can be made, especially for the Algerian interventionists
in the field of concluding international trade contracts, which are as follows:

% The contract parties must be careful when dealing with the letter credit
fulfillment method, given that if the bank is the guarantor in the contract by way of
letter credit, but this does not mean that there is no risk that may occur to both
parties to the transaction. There is a risk that the importer may defraud in terms of
not sending full price due. This can happen in collusion with the bank employee,
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especially in countries where corruption abounds, and there is a risk from the source
side of sending goods that do not conform to the required specifications.

% It is necessary to unify the laws and methods for fulfillment in international
trade contracts in general, and the price element in particular. This step is necessary
to facilitate the conclusion of legal actions and their stability throughout the period
of their implementation, and to preserve the legal positions of the contracting parties
and to facilitate the process of activating the implementation of the financial
obligations produced by the international contract.
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