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Abstract:

This study aims to determine the scope of judicial oversight that the Pre-Trial
Chamber exercises over the discretionary power of the Prosecutor when he determines that
there is a reasonable basis to initiate an investigation on his own initiative, in light of the
decision taken by the Appeals Chamber on 05March2020 regarding the situation in
Afghanistan, in a first precedent, authorizing an investigation under Article 15 (4) of the
Statute at the jurisprudence table of the International Criminal Court, where this historic
decision placed the train of supervisory mechanism on correct way practice.

Keywords: The International Criminal Court. The prosecutor. The Pre-Trial
Chamber. the authorization of an investigation.
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® PRE-TRIAL CHAMBER II, Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an
Investigation into the Situation in the Islamic Republic of Afghanistan, ICC-02/17, 12 April 2019.
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Revue internationale de droit pénal, Vol. 84, 2013/3, p.505.
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par. 27.
® Le Bureau du procureur, Document de politique générale relatif aux examens préliminaires, Novembre 2013, par.42.
° Fatou Bensouda, Reflections from the International Criminal Court Prosecutor, Case Western Reserve Journal of
International Law,Vol. 45,2012, p.507.
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par la Chambre de premiére instance II le 12 juin 2009 concernant la recevabilité de 1’affaire, ICC-01/04-01/07 OA 8,
25 septembre 2009, par. 78.
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10 February 2006, par. 41.
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° Magnoux Claire, The Sound of Silence : le pouvoir discrétionnaire du procureur de la Cour pénale internationale a
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de droit international, volume 1-1, 2017,p.21.

* THE APPEALS CHAMBER, Judgment on the appeal of Mr Al Hassan against the décision of Pré-Trial Chamber |
entitled ‘Décision relative a 1’exception d’irrecevabilité pour insuffisance de gravité de l’affaire soulevée par la
défense’, ICC-01/12-01/18 OA, 19 February 2020, para.59.

7 LOVISA Badagard &MARK Klamberg, The Gatekeeper of the ICC: Prosecutorial strategies for selecting situation
and cases at the International Criminal Court, Georgetown Journal of International Law, Vol. 48,2017, p.660.
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Situation in the REPUBLIC of MALLI, ICC-01/12-01/180A, 19 February 2020,paras 2, 92-94, 127 (iii).
 PRE-TRIAL CHAMBER I, Decision on the ‘Application for Judicial Review by the Government of the Comoros’,
ICC-01/13, 16 September 2020, para.20.
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22 Thomas Hethe Clark, The Prosecutor of the International Criminal Court, Amnesties, and the “Interests of Justice:
Striking a Delicate Balance, Washington University Global Studies Law Review, Volume 4, Issue 2, January
2005,p.402.

% The Office of Prosecutor, Policy Paper on the Interests of Justice, September 2007,pp.1-9.

2 Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of an Investigation into the Situation in the
Islamic Republic of Afghanistan, op.cit., para.89.

% Ghislain Poissonnier, Cour pénale internationale : enquéte sur la situation en Afghanistan, Recueil Dalloz,
n°11/7856,26 mars 2020, p.600.
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the Authorization of an Investigation into the Situation in the Islamic Republic of Afghanistan”, ICC-02/17, 7 June
2019.
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% Décision relative & la demande d’autorisation d’ouvrir une enquéte dans le cadre de la situation en République du
Kenya, op.cit., paras.20-25.

» THE APPEALS CHAMBER, Judgment on the appeal against the decision on the authorization of an investigation
into the situation in the Islamic Republic of Afghanistan, ICC-02/17 OA4, 5 March 2020, para.26-27.
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% Ibid., para.34.
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