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Abstract:

Custody is not an absolute right granted to the custodian without
limitations; rather, it is subject to a set of controls and conditions, the breach of
which results in the loss of custody. The primary purpose of custody lies in caring
for the child and raising them in accordance with their father’s religion, while
ensuring their physical and moral well-being. Accordingly, custody should only be
revoked when this purpose is undermined or when the legally prescribed conditions
are violated. However, the legislator has provided for other grounds for the loss of
custody even where this intended purpose is fulfilled, without due consideration for
the best interests of the child, which constitute the paramount foundation of their
protection.

Among the most notable of these grounds is the custodian mother’s
marriage to a man who is not to a person outside the prohibited degrees, which
leads to an automatic loss of custody, despite the potential harm this may cause to
the child’s best interests.

This study aims to examine the role of the judiciary in striking a balance
between statutory provisions, which enumerate the grounds for loss of custody in a
restrictive manner, and the imperative of upholding the best interests of the child,
which may necessitate departing from a strict or literal application of such
provisions. This is achieved through the adoption of a flexible, purposive judicial
interpretation and through judicial scrutiny of the extent to which the statutory
grounds for loss are consistent with the fundamental objective of custody, namely
the protection and care of the child.

key words: Child; Custody; Regulations; Loss; Best Interests of the Child.
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