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Abstract:

Medical progress has profoundly influenced social realities, leading to greater
involvement of legal professionals in complex and sensitive matters. Among these issues is
transsexualism “Sex change”, a phenomenon that has gained global attention, including in Arab
and Islamic societies.

The reasons for undergoing sex-related surgery differ across individuals. In some cases, it
stems from gender identity disorder, where a person seeks physical change to match their
psychological identity. In other situations, medical necessity justifies intervention, particularly
for intersex individuals requiring corrective procedures to ensure biological and physical
consistency.
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Introduction:

It was in the wisdom of God Almighty that human creation be composed of
two sexes: male and female, each of which He endowed with specific organs and
distinguishing characteristics. God, Exalted be He, referred to them in numerous
verses of the Holy Qur’an, in which only the male and the female are mentioned,
with no reference whatsoever to a third sex'. Among these verses is His saying: «O
mankind, indeed We have created you from a male and a female and made you
peoples and tribes that you may know one another...»*, And also His saying: «And
that He created the two mates, the male and the female»®,

* Corresponding author
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Accordingly, the human species consists of two sexes: male and female. Each
of them is distinct and differentiated from the other by a specific reproductive
system, in addition to other physical traits and characteristics that distinguish one
from the other; thus, the male differs from the female®. However, the scientific
development achieved by contemporary societies in the medical and biological
fields has rendered the process of sex change “Transsexualisme” apparently
possible. Consequently, a person may transition from the sex into which they were
born to the opposite sex through medical interventions known as sex reassignment
surgeries®. These procedures have spread noticeably in many countries around the
world, particularly Western countries, to the extent that it has become possible to
transform a male, in outward appearance, into a female, or vice versa, whenever
the individual seeking the change becomes convinced that they belong to the
opposite sex’.

In reality, there are males who have transitioned into females and females who
have transitioned into males following medical surgical procedures. This implies
the existence of another category of persons — similar to hermaphrodites —
namely, those who change their sex “Transsexuel”, or what some legal jurists refer
to as “those who sever their sex” Unlike the hermaphrodite, whose condition is
based on congenital sexual ambiguity, the person who changes their sex, by
contrast, possesses a clear and defined morphological sex. Nevertheless, such a
person psychologically feels that they belong to the sex opposite to their natural
and original sex, thus experiencing the feeling of being a woman in a man’s body
or a man in a woman’s body’.

From this standpoint, it becomes legitimate to raise questions regarding the
motives that lead some individuals to resort to sex reassignment surgeries. Is this
attributable to a psychological disorder associated with a desire to transition to the
opposite sex, or are there other motives that necessitate such procedures?
Furthermore, what is the extent of the legitimacy of these surgeries from both a
religious (Sharia) and legal perspective?

In order to examine this issue, we divided the research paper into two sections.
In the first section, we addressed sex change undertaken due to therapeutic
necessity, while the second section was devoted to sex change motivated by
psychological factors. Throughout this study, we relied on both the descriptive and
analytical methods, depending on the nature of the case.

SECTION ONE: SEX CHANGE DUE TO

2067



E.ISSN: 2661-7404  Academic ~Journal of Legal and "Rolitical (Researchs — PASSN:2571-9971 /77

Year: 2026 Vol : 10 No : 01 Page : 2066 - 2079

TRANSSEXUALISM: THERAPEUTIC NECESSITY OR PSYCHOLOGICAL DISORDER?

THERAPEUTIC NECESSITY

Despite the fact that each sex is characterized by a specific reproductive organ
that distinguishes it from the opposite sex, and which should correspond to the
individual’s internal reproductive system, there are cases in which a defect occurs
in the formation of male or female genital organs. Such defects may include the
presence of only one testicle, penile atrophy, or the simultaneous presence of both
male and female genital organs. This disorder constitutes a state of sexual
ambiguity, making it difficult to attribute the newborn to a specific sex based on
their apparent anatomical sex. Consequently, the affected individual becomes a
case of therapeutic necessity that requires the performance of medical surgery on
their reproductive organs.

Accordingly, it is necessary to begin by addressing the concept of the state of
necessity that permits medical and surgical intervention on the reproductive organs
of a person suffering from sexual ambiguity (Subsection One). This is primarily
related to the condition of the hermaphrodite, considered a physical sexual
disorder, whereby surgery is most often performed on the hermaphrodite’s body
with the aim of correcting their condition (Subsection Two).

FIRST REQUIREMENT: THERAPEUTIC NECESSITY

In order to fully grasp the concept of therapeutic necessity, it is essential to first
define the concept of necessity in general terms. This is for the purpose of
providing an accurate definition of therapeutic necessity, which many legal
systems require to be present in the individual as a condition for permitting sex
reassignment surgery.

Branch One: The State of Necessity

Necessity, in general, is a condition that arises when a person is confronted
with danger or hardship, such that there is a fear of the occurrence of harm or
injury affecting life, body, or property. In such circumstances, it becomes
permissible to commit a prohibited act, or to omit or delay a mandatory obligation,
in order to avert a potential harm, provided that this is done within the limits
prescribed by Sharia®. There are those who define necessity as those matters that
are indispensable for the preservation of the interests of religion and worldly life.
This state is predicated on the existence of a present and imminent danger. Such an
imminent danger arises only when one of these matters — namely, the essential
necessities — is exposed to a specific risk that may lead to its partial damage or its
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complete and permanent loss®. Accordingly, the state of necessity in law refers to a
situation in which the law requires the use of a certain means, even if it is
unlawful, in order to preserve the lives and safety of individuals.

Branch Two: The Meaning of Therapeutic Necessity

Therapeutic or medical necessity refers to a condition in which a patient is
suffering from a medical state that requires medical intervention for the purpose of
saving their life and preserving their bodily integrity. The assessment of the
existence of such an urgent condition is entrusted to the opinion of the competent
and treating physician. This means that there must be a physical ailment and not
merely a psychological one. Moreover, in such cases, the patient is required to
have exhausted all prior stages of treatment, particularly psychological therapy and
hormonal treatment.

Therapeutic necessity, therefore, denotes the urgent need to provide medical or
psychological treatment to a sick or injured person. This necessity is determined on
the basis of a comprehensive assessment of the patient’s condition and the
potential risks that may arise from refraining from providing treatment. This
approach appears to be consistent with corrective sex surgery performed on an
intersex newborn, since surgical intervention on the reproductive organs
constitutes the most appropriate solution for saving the individual and correcting
their physical condition.

SECOND REQUIREMENT: INTERSEXUALITY AS A RESULT
OFA PHYSICAL SEXUAL DISORDER

The intersex person is an individual who suffers from a form of organic
ambiguity or confusion regarding sex, and is therefore not naturally typical. Such a
person may be born with the sexual organs of both sexes simultaneously, or may
be born without sexual organs — neither male nor female — or may be born with
external sexual organs that differ from the internal sexual organs™.

An intersex person thus differs from a naturally typical individual who is born
with a clearly defined male or female sex and who may be inclined toward the
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opposite sex or seek to transition to it due to a disorder in gender identity*". On this
basis, Sex correction surgery may be performed for congenital reproductive
abnormalities in intersex individuals, who are classified as true (vrai) or pseudo-
hermaphrodites (faux hermaphrodite) based on gonadal and genital characteristics.
True hermaphroditism refers to a condition in which an individual possesses two
complete reproductive systems: one female, represented by ovaries, and the other
male, represented by testes. This condition is rare in practice’. As for pseudo-
hermaphroditism, it is more common. In this case, the gonads belong to one sex,
while the external reproductive organs differ from the sex of the internal gonads®.

Branch One: Female Pseudo-Intersex

Female pseudo-intersex refers to an intersex individual whose original sex is
female but whose external appearance is male; It means that the external
reproductive organs are male, whereas the internal reproductive organs are female,
such as hypertrophy of the clitoris to a size approaching that of the penis, or the
fusion of the labia majora in a manner resembling the scrotum that contains the
testes. In such cases, the newborn appears to be male when considering their
anatomical and external appearance, until signs of femininity emerge at puberty,
such as breast development and a softer voice. Accordingly, early medical surgery
is considered the most appropriate means of correcting the newborn’s condition

and revealing their true sex .

Branch Two: Male Pseudo-Intersex

Male pseudo-intersex refers to an intersex individual whose original sex is
male but whose external appearance is female. In this case, the person is male in
terms of chromosomes and the gonad represented by the testes; however, the
visible external reproductive organs are female™.

Thanks to advancements in the field of medicine in particular, it has become
possible to determine the type of intersex condition through precise analyses that
provide almost conclusive indicators to distinguish between the sexes in suspected
cases. These include: chromosomal composition (sexe chromosomique)®®, the type
of gonads'’, the type of external and internal reproductive organs (sexe
gonadique)®®, in addition to body morphology (sexe corporel)™. Therefore, the
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Management of an intersex individual involves psychological and biological
evaluation to determine familial and social tendencies before surgery. Treatment
begins with psychological care, possibly including hormonal therapy, followed by
surgical intervention to align anatomical sex with external organs, with better
outcomes before puberty®.

However, a problem arises when the individual’s reproductive organs are
unclear and cannot be definitively determined, thus preventing the predominance
of one sex over the other. In such cases, the individual is classified as a true
intersex (hermaphrodite), whose sex can only be determined after performing
surgical intervention on the reproductive organs to reveal the dominant organ. It
should be noted that such surgery cannot be performed without first conducting a
thorough medical examination to accurately determine the person’s sex and
subsequently correct their reproductive organs.

Regarding this matter, both Islamic jurisprudence and legal doctrine have
established specific positions on the permissibility of such surgeries whenever a
state of therapeutic necessity exists. As for the position of Islamic jurisprudence on
this issue, which was not known to classical jurists, modern scholars have
distinguished between two cases: the first involves a person undergoing surgery for
congenital physical reasons, as is the case with intersex individuals; the second
involves a person who changes their sex not for physical reasons but solely due to
a personal desire or psychological feeling.

Accordingly, the majority of contemporary jurists have deemed it permissible
for physicians to perform sex correction surgery out of necessity, so that the
individual’s external organs correspond to their internal organs. In this case,
surgery is considered a confirmation of sex rather than a change of it*>. This
position was issued by the Figh Council of the Muslim World League in its
eleventh session, which was held in Mecca from 13 to 20/7/1409 AH. The sixth
resolution of this session stated: “...As for a person whose organs exhibit
characteristics of both men and women, the predominant condition shall be
considered. If maleness predominates, medical treatment is permissible to
eliminate doubt regarding their maleness; and if femaleness predominates, medical
treatment is permissible to eliminate doubt regarding their femaleness, whether the
treatment involves surgery or hormones, because this is a disease and treatment
aims at healing, not at altering the creation of God, Almighty”®,

Concerning the position of legal systems on sex reassignment, most Western
countries permit and recognize such surgeries. Since these legal systems allow sex
change even in the absence of physical indications — that is, for personal desire

2071



E.ISSN: 2661-7404 _Academic ~Journal of Lagal and "Rolitical (Researchs I{ISSN:257L097ICﬁ*ig»%f% 

Year: 2026 Vol : 10 No : 01 Page : 2066 - 2079

TRANSSEXUALISM: THERAPEUTIC NECESSITY OR PSYCHOLOGICAL DISORDER?

alone to transition to the opposite sex — then, a fortiori, they also recognize
corrective or confirmatory surgery®. In contrast, surgery is medically justified for
intersex individuals to align internal and external organs, but some seek sex
reassignment without any therapeutic need, driven solely by personal desire, This
will be discussed next.

SECTION TWO: SEX CHANGE
FOR PSYCHOLOGICAL MOTIVATION

Most sex reassignment cases are driven by personal motives, such as avoiding
responsibilities, gaining advantages, concealing identity, or seeking fame,
especially among transgender individuals active on social media (Subsection One).
Others undergo surgery without any medical necessity, unlike intersex cases, to
transition and emulate the opposite sex due to gender identity disorder, whether in
their home country or abroad (Subsection Two).

FIRST REQUIREMENT: REASONS AND MOTIVATIONS FOR
RESORTING TO SEX REASSIGNMENT SURGERY

In addition to gender identity disorder affecting transsexual individuals, there
exist other causes and factors that may serve as motivations for sex reassignment,
some of which are outlined below:

Branch One: Sex Change to Evade Responsibilities or to Pursue Certain
Gains

Evading familial and social duties and responsibilities can be a reason for sex
change. For example, some males may refuse to bear the responsibilities of family
life and reject the burdens of daily obligations. In such cases, they may choose to
change their sex and appearance to present as a woman, thereby living under the
care of another man who provides for them, instead of assuming the burden of
financial responsibility themselves. Conversely, some females who are frustrated
by the dominance or control of their husbands may resort to surgery to appear as
men, thereby gaining authority in their actions similar to that exercised by men.
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Some females may also desire to transition to male sex as a means of avoidance or
evasion of their familial and spousal responsibilities®.

Similarly, for the purpose of circumventing Sharia or legal restrictions, an
individual may change their sex to obtain gains that would otherwise be
unattainable in their natural sex. Such gains may include acquiring a prestigious
position, attaining a high social status with associated benefits, or securing
inheritance rights®®. For instance, a fully female individual may undergo sex
reassignment in order to receive a larger portion of inheritance, thereby acquiring
the share of a male heir or excluding others from the inheritance®’.

Branch Two: Sex Change Motivated by Fame, Concealment, or
Revenge

The pursuit of fame may drive an individual to change their sex, motivated by
the desire to achieve notoriety and attract attention. This is exemplified by the case
of Alan KINSAID, a 22 year old from the United States, who changed his sex in
order to preserve the memory of his fiancée, Nancy, who died on their wedding
night. He transformed himself into a woman resembling his late fiancée to keep her
memory alive, while simultaneously becoming a focal point of attention and
gaining fame in the eyes of the world®®. Similarly, another motivation for
undergoing these surgeries is the desire to escape or hide, as in the case of a person
who has committed a crime. The fear of the penalties that may be imposed upon
them may drive the individual to change their sex in order to evade justice®.

Driven by revenge, a person can change their sex to target others, like Eddie
James Mendel, who transitioned into Erica Sandraki, married four men
simultaneously, extorted money and property from them, and eventually
surrendered to the Florida police, declaring: “l underwent a sex change to a woman

to take revenge on men, and I did it”*°.

In summary, the primary motivations behind sex reassignment surgery stem
from personal desires rather than legal or religious justification. Jurisprudential,
legal, and judicial opinions are divided: some authorities consider the procedure
permissible, while others oppose it due to legal concerns. Ultimately, the main
reason individuals undergo such surgery is the presence of transsexualism, also
referred to by psychologists as “gender identity disorder,” with many believing that
transitioning to the opposite sex is the only way to achieve their goals.
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SECOND REQUIREMENT: SEX CHANGE AS TREATMENT FOR
GENDER IDENTITY DISORDER

It is well established that an individual is shaped by their society and
environment, with the family playing a particularly influential role in forming a
child’s personality and habits. This environment can contribute to a person’s desire
to undergo sex reassignment during puberty, especially in cases of transsexualism,
or “Gender Identity Disorder” (Branch One). Opinions in jurisprudence and law
regarding such surgery vary: some legal systems recognize it as a legitimate
medical procedure, even without therapeutic necessity, as seen in the context of
intersex individuals (Branch Two).

Branch One: Gender Identity Disorder

Gender identity disorder involves intense discomfort and anxiety regarding
one’s birth-assigned sex, often leading individuals to pursue sex reassignment
surgery to alleviate feelings of distress and alienation from their natural sex. Social
influences, such as parental abuse — particularly from a father —  or sexual
assault by family members or others, can profoundly affect a child’s development.
Such experiences may disrupt core values, create psychological conflicts, and
result in isolation, low self-esteem, and a sense of inadequacy®".

A transsexual individual often experiences a persistent feeling, starting in
childhood, of being born into the wrong sex. This sense of mismatch intensifies
during puberty, causing anxiety, distress, and even disgust toward their body,
name, and clothing. The desire to transition to the opposite sex becomes central to
their identity, leading them to strongly resist any psychological or medical
treatment®. It is noteworthy that the intense desire of the individual to transition to
the opposite sex, arising from their revulsion and disgust toward their reproductive
organs, does not constitute a mental illness. The transsexual individual generally
possesses full mental faculties, insofar as the feelings they experience do not
impair their cognitive or intellectual abilities; rather, the condition represents a
disorder of gender identity®®,

Gender identity disorder can drive individuals to undergo sex reassignment
surgery, not for medical necessity, but to align their body with their psychological
sense of sex. Biologically male individuals may transition to female through
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procedures such as castration, construction of female genitalia, and post-operative
feminizing hormone therapy to develop breasts and soften the voice. Biologically
female individuals may transition to male through removal of female reproductive
organs, construction of a penis from a skin graft, and masculinizing hormone
therapy to promote body hair growth and voice deepening®.

Branch Two: The Religious and Legal Perspective on Transsexualism

While sex reassignment surgery is permitted for intersex individuals to correct
physical discrepancies, Islamic jurisprudence opposes such surgery when no
medical necessity exists. Changing one’s sex without therapeutic reasons is
considered a distortion of God’s creation and violates Sharia law™.

As for the position of legal systems, some countries — particularly Western
ones — have legislated to permit sex reassignment surgery, establishing specific
conditions and regulations for its performance. Additionally, certain Western legal
systems have implicitly allowed this type of surgery. Conversely, some Arab and
Islamic legislations have prohibited such procedures and included legal provisions
criminalizing their performance, as is the case with the United Arab Emirates® and
Jordan®. Other Arab legislations do not provide explicit statutory provisions
regarding sex reassignment but leave the matter to jurisprudence and judicial
interpretation, as is the case in most Islamic countries, including Algeria.

Sex reassignment is permissible when medically necessary, such as in cases of
congenital defects or reproductive abnormalities, to align internal and external
organs. In these situations, the procedure is legitimate under both Sharia and law.
However, changing one’s sex solely based on personal desire, without any physical
or medical reason, is neither considered valid treatment nor permissible under
Sharia, as it alters God’s creation

Conclusion:

In summary, sex reassignment represents a complex and highly specific
issue emerging from modern medical advancements. Despite its intricacy, such
surgeries have become increasingly prevalent worldwide, particularly in Western
countries. Surgical procedures now allow, at least superficially, the transformation
of an individual from male to female or vice versa, based on the person’s
identification with a gender different from their biological sex.
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Rather than addressing underlying psychological conditions through
therapeutic interventions, physicians frequently resort to surgical solutions to align
the patient’s physical body with their perceived gender, often without critically
evaluating the legitimacy or seriousness of the individual’s motivations.

The phenomenon’s expansion — including in Islamic countries, where
individuals may undergo surgery abroad and later seek corresponding changes to
official documents — necessitates careful attention from medical professionals.
Priority should be given to psychological care over surgical intervention, which is
prohibited by both law and Sharia, especially given the considerable post-operative
risks, including death or permanent sexual dysfunction, due to the inability of
artificial reproductive organs to fully replicate natural biological functions.
Moreover, it is essential for legal authorities to establish and enforce effective
regulations to address this phenomenon, protect public order, and prevent moral
corruption within society.
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