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Abstract:

Recent advances in artificial intelligence (Al) technologies have led to the emergence of
numerous practical applications capable of self-learning and autonomous decision-making in
response to their surrounding environment. Among the most prominent of these applications are
robots, autonomous vehicles, and unmanned aerial vehicles (drones). These technologies have
generated significant benefits in various fields, including economic, medical, and military
sectors, thereby fostering development and enhancing overall efficiency.

However, the impact of Al systems is not confined to their positive outcomes. Their
autonomous operation may also give rise to physical or material damage affecting individuals or
property. This reality raises complex legal questions regarding the scope of civil liability arising
from the use of Al systems. In particular, it necessitates an examination of the legal foundations
of such liability, the conditions for its establishment, the mechanisms for proving damage and
causation, as well as the available methods for compensating harm resulting from the actions of
Al systems.

This study adopts a comparative analytical approach to assess the adequacy of traditional
civil liability regimes in addressing damages caused by artificial intelligence systems, while
exploring the need for adapted or innovative legal frameworks capable of ensuring effective
protection for victims and maintaining legal certainty.
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Introduction :

Artificial intelligence (Al) systems undeniably play a pivotal role in the
development of modern societies, including the evolution of contemporary legal
systems. Current and foreseeable technological advancements underscore the
growing significance of these systems, thereby raising fundamental legal
guestions—maost notably, the issue of civil liability for damages caused by
artificial intelligence. As technological progress accelerates, legal frameworks are
increasingly confronted with unprecedented challenges, particularly those posed by
intelligent systems that now permeate various aspects of scientific, economic, and
practical life. These systems are designed to emulate human behavior and perform
a wide range of tasks independently, with the overarching objective of improving
the quality of life in contemporary societies'.

Robots constitute one of the most prominent and widespread applications of
artificial intelligence, especially in industrialized countries, where reliance on them
has steadily increased to perform hazardous, complex, or highly specialized tasks.
However, this growing dependence raises serious legal concerns when such
systems cause harm to third parties. Given the distinctive nature of liability arising
from damages caused by artificial intelligence, it becomes necessary to examine
the extent to which traditional rules of civil liability can be applied in this context.
This examination requires identifying the legal basis of liability, clarifying its
nature - whether contractual, tortious, or strict (objective) liability - and exploring
the mechanisms for compensating victims for damages resulting from the
operation of Al systems.

The inadequacy of traditional civil liability rules to keep pace with these
technological developments necessitates the exploration of a new legal approach,
which may be referred to as “intelligent civil liability”. Such an approach seeks to
address the fundamental question of whether conventional liability regimes are
capable of providing effective legal protection and adequate compensation for
damages caused by artificial intelligence systems.

To answer this question, the study adopts a descriptive and analytical
methodology, aimed at providing a comprehensive examination of the subject
through the analysis of legal texts governing civil liability and relevant doctrinal
opinions. In addition, a comparative method is employed to assess selected foreign
legislations and judicial approaches in this field.

Within this framework, the study analyzes the rules derived from civil
liability law and the obstacles that may hinder their application to damages caused
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by artificial intelligence. This is achieved by first examining the legal basis for
establishing civil liability for such damages (Topic I), followed by an analysis of
the nature of this liability and its legal consequences (Topic Il).

THE FIRST TOPIC: The Basis for Establishing Civil Liability
for Damage Caused by Artificial Intelligence Systems

The search for a liability regime capable of regulating the deployment and use
of artificial intelligence systems® constitutes a highly significant legal challenge.
Compensation for damage caused by these systems, as well as the determination of
liability when such damage occurs, is central from the perspective of legal
certainty. This legal certainty concerns not only potential victims seeking
compensation for the harm they have suffered, but also economic and scientific
actors, who are entitled to question the extent of their liability when making these
systems available for use or marketing them, particularly in cases of misuse.

Accordingly, examining the basis of civil liability for damage caused by
artificial intelligence becomes a necessity. This requires consideration of two types
of legal liability: liability for the custody of things (the first requirement), and
product liability for defective products (the second requirement).

FIRST REQUIREMENT: Liability for the Custody of Things as
a Basis for Civil Liability for Artificial Intelligence Damage

Liability for the custody of things is considered a form of strict (objective)
liability, whereby the custodian of a thing is obliged to compensate for the damage
caused by that thing to others, without the need to prove fault. This requires that
the person have the status of a custodian, meaning that they possess the power to
use, manage, and control the thing. The custodian status thus constitutes the legal
basis for holding them liable.

The Algerian legislator has provided for this liability in Article 138 of the
Civil Code, which states: “Any person who has custody of a thing and has the
power of use, management, and supervision shall be liable for the damage caused
by that thing. The custodian of the thing shall be exempt from liability if they
prove that the damage occurred due to an unforeseeable cause, such as the act of
the victim, the act of a third party, an emergency situation, or force majeure.” This
provision corresponds to Article 178 of the Egyptian Civil Code®, as well as
Avrticle 1242 of the French Civil Code’.
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Examining the possibility of applying the theory of civil liability for the act of
things to artificial intelligence systems requires, first, identifying the general
conditions for establishing such liability, and then subsequently verifying the
extent to which these conditions apply to artificial intelligence systems. These
conditions are: the existence of a “thing” (firstly), custody of the thing (secondly),
and the occurrence of damage caused by the thing (thirdly).

Firstly: The Existence of the “Thing” Requirement

Pursuant to Article 138 of the Algerian Civil Code, Article 1242 of the
French Civil Code, and Article 178 of the Egyptian Civil Code, the establishment
of civil liability for the act of things requires that the element of a “thing” be
present. A “thing” refers to any entity possessing an independent existence,
whether tangible and material—such as land, inanimate objects, plants, and
animals—or intangible and immaterial, such as authors’ ideas, inventions, and
trademarks.

Artificial intelligence systems, in themselves, fall within the category of
intangible things, whereas their practical applications constitute tangible things,
such as robots, autonomous vehicles, and unmanned aerial vehicles (drones).
Accordingly, the requirement of the existence of a “thing” is clearly satisfied with
respect to the material applications of artificial intelligence®. However, a difficulty
arises with regard to artificial intelligence software itself as an intangible thing,
raising the question of whether the term “things” as used in Article 138 of the
Algerian Civil Code encompasses such software, or whether it is limited solely to
tangible things.

In this regard, some French scholars’ reject the inclusion of intangible things
within the concept of “things”, on the ground that non-material entities—such as
information and software—cannot directly cause harm to others due to their
intangible nature. This view is supported by a judgment of the Paris Court of First
Instance, which held that “an image capable of being stored and reproduced
constitutes a thing within the meaning of Article 1384 of the Civil Code, whereas
an image that cannot be stored does not™.

Conversely, another doctrinal approach advocates for a broader
interpretation of the concept of “things” so as to include intangible things. This
position relies on Article 311-1 of the new French Penal Code, which defines theft
as the unlawful appropriation of another’s property, thereby opening the door to
recognizing the possibility of stealing information’. This approach is further
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reinforced by the well-known judicial decision in the Bourquin case, in which the
criminal courts convicted two individuals for stealing informational content
consisting of data stored on forty-seven compact discs during the process of data
reproduction®.

In light of the foregoing, it may be argued that the term “things” as used in
Article 138 of the Algerian Civil Code is formulated in general terms and, in its
scope, encompasses intangible things alongside tangible ones. This is because
liability for the act of things is based not so much on the nature of the thing itself
as on the concept of its custody. Accordingly, the requirement of the existence of a
“thing” does not constitute an obstacle to the application of civil liability for the act
of things to artificial intelligence systems, insofar as they are intangible things that
require special and continuous supervision.

Secondly: Custody of the Thing

According to the general rules on liability for the custody of things, civil
liability for damage caused by artificial intelligence systems arises only when the
element of “custody” of the thing (e.g., a robot) is established, even if the
custodian is not the owner. A custodian is understood to be a person who exercises
actual control over the thing, independently and intentionally'', analogous to
mechanical devices that lack autonomous will. Liability thus rests on whoever
holds the authority to use, direct, and supervise the thing, whether the owner or
another person to whom custody has legally or factually been transferred'>.

However, identifying the custodian, whether a natural or legal person, faces
complex challenges in an artificial intelligence environment due to the multiplicity
of actors, including manufacturers, programmers, and developers. Even when the
custodian is identified, they may be able to exonerate themselves under Article 138
of the Civil Code, which allows the custodian to be exempt from liability if it is
proven that the damage resulted from an external cause beyond their control, which
could neither have been foreseen nor prevented. This is particularly relevant given
that the actions of artificial intelligence systems are sometimes unpredictable or

uncontrollable, which may confer upon them the status of “force majeure”"”.

Accordingly, it can be argued that the establishment of actual custody gives
rise to civil liability on the basis of the custodian’s responsibility, unless proven
otherwise. For example, if a robot used in performing a surgical operation causes
harm to a patient, the potential liability may be attributed to whoever holds actual
authority over it—whether the physician as the direct user, the hospital
administration, the robot’s manufacturer, the programmer, or any other person who
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exercised the power of use, management, or supervision of the robot at the time the
damage occurred'.

Thirdly: Occurrence of Damage Caused by the Thing

For liability of the custodian of non-living things to arise, it is required that
the damage result from the “positive act” of the thing under custody; that is, the
thing must contribute directly to causing harm to others. It is not necessary for
there to be a direct physical contact between the thing and the injured party; it is
sufficient that the thing plays an active role in producing the harmful outcome".

Here, the question arises as to the extent to which the requirement of damage
caused by the act of a thing applies to artificial intelligence software, and whether
such software can, through its positive actions, cause harm to others. In reality,
answering this question requires referring to practical experience in order to
identify incidents in which artificial intelligence programs themselves, as well as
their material applications (such as robots, autonomous vehicles, and self-piloted
drones) have caused damage to third parties'®.

Some scholars argue that human error is always behind the damage
potentially caused by intangible things, on the premise that such things cannot
harm others on their own. However, practical experience demonstrates otherwise.
The development of artificial intelligence systems has given rise to numerous
incidents resulting in complex legal disputes, which are often difficult to resolve
due tol'ghe absence of specific legislation regulating this new category of harmful
agents .

For example, damage caused by artificial intelligence in the field of
information processing may occur in cases of the dissemination or promotion of
false or misleading information. A notable instance concerns the Google Suggest
service, an algorithm based on machine learning techniques that aims to suggest
phrases completing users’ search queries. Certain cases have shown that the
service’s results linked the names of some companies or public figures to insulting
or defamatory terms, thereby harming their reputations and raising serious legal
questions regarding the liability of these systems for damages resulting from their
autonomous activity'®.

It can be argued that the applicability of the “custodian of the thing” concept
to artificial intelligence systems depends on the degree of autonomy these systems
possess. A robot that makes autonomous decisions is difficult to control, and the
possibility of subjecting it to the custodian’s supervision and control diminishes.
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Consequently, the custodian’s liability is excluded if it is proven that the damage
arose from an act for which no one can be held legally responsible'. Furthermore,
holding the custodian liable for damages caused by artificial intelligence would
unrealistically attribute gross errors throughout the multiple, complex stages of
design, programming, and development. Additionally, artificial intelligence is
composed of intangible software programs, which makes it challenging to
determine who the responsible custodian is for potential damages caused by Al
systems™.

Second Requirement: Liability for Defective Products as a Basis for
Accountability for Artificial Intelligence Damage

The Algerian legislator did not provide a precise definition of a “product,”
but considered it as movable property, limiting the description to certain things
regarded as products in the second paragraph of Article 140 bis of the Civil Code:

"A product is any movable property, even if attached to immovable property,
particularly agricultural products, industrial products, animal husbandry, food
industry, hunting and fishing, and electrical energy."

From this text, it is understood that the legislator enumerated the types of
products restrictively. Applying this concept to artificial intelligence systems, it
appears that the “product” status applies to the material applications of artificial
intelligence, as they are machines falling within the scope of industrial products.
Similarly, Al software, by its intangible nature, can also be considered a product
within the meaning intended by this provision.

Accordingly, studying civil liability for damage caused by artificial
intelligence systems on the basis of producer liability for defective products
requires examining the legal foundation for such liability (firsttly), then
considering the conditions that must be met for the producer’s liability to arise
(secondly), and finally, analyzing the causal link between the defect and the
damage (thirdly).

Firstly: The Basis for Producer Liability for Defective Products

The Algerian legislator regulated producer liability for defective products in
Article 140 bis of the Civil Code. This type of liability has a distinct legal
character, differing from both contractual and tort liability. It is an objective
liability that does not depend on fault, but rather is based on the theory of risk, also
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known as the theory of assuming responsibility*'. According to this principle, any
injured party has the right to claim compensation for the damage suffered,
regardless of the nature of the relationship with the producer—whether contractual
or as a third party. This is explicitly affirmed by the French legislator in Article
1245, paragraph 2 of the French Civil Code™.

The basis of liability for defective products rests on the concept of damage,
applying the principle “loss falls with gain” (la perte va avec le gain), which
aligns with the nature of the harm that may result from such products. The
producer is obliged to bear the consequences of their activity in accordance with
the theory of risk; just as they reap profits and benefits, they must, in turn, assume
the damages that may arise from their defective products®.

In cases where the producer or manufacturing company cannot be identified,
liability extends to the seller, lessor, or any other professional supplier, holding
them responsible for the product’s lack of safety, as provided in Article 1245,
paragraph 6 of the French Civil Code*”.

Secondly: Conditions for Establishing Producer Liability

The legal accountability of a producer requires the fulfillment of a set of
essential conditions, which must be satisfied for such liability to arise. These
conditions can be outlined as follows:

1. Existence of a Defect in the Product

Liability for defective products requires that the harm suffered by the injured
party result from a defect in the product. A defect, according to general rules—
particularly the provisions of the Consumer Protection and Anti-Fraud Law No.
09-03*°, as amended—refers to the non-conformity of the product with legally
established specifications and technical standards. A sound and marketable product
is one free from any hidden deficiency or defect that could compromise the health
and safety of the consumer, or cause damage to their material or moral interests.

Accordingly, in the context of producer liability, a defect consists of the
inherent risks present in the product, which may cause bodily harm to individuals,
considering that the element of risk may be inherent in the function of the artificial
intelligence system, regardless of any manufacturing fault®.

Examining the applicability of this condition to damage caused by artificial
intelligence systems, and relying on defective product liability rules as a basis for
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compensating such damage, requires careful analytical consideration. Imposing on
the injured party the burden of proving the existence of a defect in these systems or
their material applications is not straightforward, given the high level of technical
and engineering complexity involved. In some cases, these systems may be
entirely free from defects, which would preclude the application of defective
product liability provisions®’.

In conclusion, subjecting artificial intelligence systems to current producer
liability rules is extremely challenging, primarily due to the difficulty in precisely
identifying the fault that directly caused the damage. This calls for reconsideration
of traditional liability rules to adapt them to the specific nature of artificial
intelligence. Moreover, considering a robot as a dangerous activity under the law,
and the consequent application of liability for hazardous activities, also
necessitates identifying the responsible party, further complicating the issue.

Therefore, the current form of producer liability is insufficient to address
damage caused by artificial intelligence systems. Additionally, attributing all harm
solely to the producer—assuming the exclusion of development risks and proving
the absence of safety—remains inappropriate given the complexity of Al
production and the multiplicity of actors involved, creating real difficulties in
determining responsibility for the damage™.

2. Occurrence of Damage as a Result of the Defect

Damage constitutes a fundamental element of civil liability for producers
and is defined as: “harm that affects a person’s rights or a legitimate interest of
theirs.”. It encompasses any infringement on the injured party’s person, property,
or any of their lawful rights, resulting in material or moral loss. Damage has also
been described as: “the initial trigger prompting consideration of liability for the
one who caused it, whether this liability arises under rules of personal acts, acts of
others, or acts of things “?°. Thus, damage is a primary and essential condition for
civil liability and, consequently, for the possibility of claiming compensation.

Accordingly, a civil liability claim—whether contractual, tortious, or
objective—cannot succeed without the existence of damage. To qualify for
compensation, the damage must meet certain conditions: it must be actual and
realized, direct, personal, and must not have been previously compensated, in line
with the principle prohibiting double compensation for the same damage®. The
burden of proving damage lies with the claimant. In any case, it remains essential
to demonstrate a causal relationship, direct or indirect, between the damage
incurred and the action of the artificial intelligence system, in order for
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compensation to be envisaged. Furthermore, compensation should cover all types
of damage that may be caused by the Al system, not limited to material harm, but
also including moral or immaterial damage when proven®.

Thirdly: Causal Link Between the Defect and the Damage

As with all forms of civil liability, the injured party must prove the existence
of a causal link between the defective product and the damage suffered.
Accordingly, the victim of a defective product is obliged to demonstrate the
relationship between the defect affecting the product and the harm they
experienced. The burden of proof in this regard rests on the injured party, as a
manifestation of the legal protection afforded to them®.

French doctrine and jurisprudence have established two legal presumptions
regarding the proof of causation®. The first presumption concerns the existence of
the defect at the time the product was put on the market, as recognized by the
French legislator in Article 1245-11 of the Civil Code, which prevents the
producer from invoking the exoneration grounds provided in paragraph 4 of Article
1245-10 whenever the damage results from human action or from products derived
therefrom. The second presumption relates to the product being placed on the
market by the producer’s will, as stipulated in Article 1245-4 of the same Code,
which provides that a product is deemed marketed once the producer voluntarily
releases it, and that a product can only be placed on the market once®.

To prove a defect in intelligent systems, it is required that the damage result
specifically from that defect. This principle is confirmed by several comparative
legislations, including the European Directive, whose Article 4 stipulates that the
burden of proving damage, the defect in the product, and the causal link between
them rests on the claimant®™. Similarly, Article 1245-8 of the French Civil Code
affirms this principle by requiring proof of the causal relationship between the
defect and the damage™.

Although the system of strict producer liability appears to be an effective
framework for robotics and artificial intelligence systems, as it holds the producer
responsible for damages caused by their products without requiring proof of fault,
it faces significant practical difficulties. The element of risk is inherent in the
function of the robot itself, making it a permanent source of hazards®’. Moreover,
the autonomous decision-making capability of these systems complicates proving
the existence of a defect in artificial intelligence products, thereby increasing the
burden on the injured party and limiting the practical effectiveness of this liability
framework®,
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Second Topic: The Nature of Civil Liability for Damage Caused by
Artificial Intelligence Systems and Its Effects

Civil liability, according to its traditional function, is divided into
contractual liability and tortious liability, and later evolved to include strict
(objective) liability. The primary consequence of this liability is compensation for
damages that artificial intelligence systems may cause to others. However, the
issue of compensation in this context raises numerous challenges, both in terms of
its type and the criteria for its assessment, particularly given the high technical
specificity of these damages, which makes them more complex and hazardous
compared to traditional forms of harm.

Accordingly, we will address the nature of civil liability arising from
damage caused by artificial intelligence systems (first requirement), and then
examine the effects of such liability (second requirement).

First Requirement: The Nature of Civil Liability for Damage Caused by
Artificial Intelligence Systems

Civil liability arising from the acts of artificial intelligence constitutes one of
the most prominent contemporary legal challenges, given the advanced level these
systems have reached, allowing them to make decisions largely independent of
human will. This has prompted extensive legal and doctrinal debate regarding the
possibility of granting artificial intelligence legal personality, and the consequent
rights and obligations that would place it in a legal position similar to that of a
natural person—a matter that remains controversial in most comparative
legislations.

In this context, studying the nature of civil liability for artificial intelligence,
based on the personal consideration of responsibility, requires determining the
extent to which Al can be held accountable for its actions independently. This
necessitates examining Al’s contractual liability (firstly), tortious liability
(secondly), and, finally, strict liability (thirdly).

Firstly: Contractual Liability of Artificial Intelligence

Contractual liability is one of the branches of civil liability in general,
aiming to compensate the injured party for damages and losses resulting from a
breach of obligations arising from a contract or from delays in their performance.
Contractual liability is essentially a consequence of the breach of contract or a
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sanction for failure to fulfill an obligation, whether the breach is total or partial, or
occurs in the form of delayed performance®.

Contractual liability arises whenever one party fails to fulfill its obligations
toward the other party. Breach is understood broadly to include refusal to perform,
defective performance, or delayed performance. If an artificial intelligence system
Is used within a contractual relationship, contractual liability, in principle, is based
on the breach of a contractual obligation by one of the parties, provided the legal
conditions are met*. These conditions include the validity of the contract, the
occurrence of a breach, and the establishment of the elements of contractual
liability: fault, damage, and a causal link.

Contractual fault may take various forms depending on the nature of the
debtor’s breach. It may involve failure to perform an obligation or delay in its
performance, causing harm to the creditor. Contractual damage is the direct
consequence of the contractual fault; contractual liability provisions do not apply if
the fault does not result in harm. The damage must result directly from non-
performance or breach of the contract and may include financial loss or lost
opportu?lities for profit, provided it is directly linked to the act giving rise to
liability™.

Thus, for contractual liability to arise, it is not sufficient to prove fault and
damage alone; a causal link must also be established, meaning that the fault must
be the direct cause of the damage, with no intervening causes. The burden of proof
rests on the claimant, the party seeking compensation for losses resulting from the
breach.

However, applying contractual liability provisions to artificial intelligence
systems raises deep legal issues, particularly given the advanced cognitive
capabilities of these systems. It is evident that enforcing contractual liability on Al
systems is extremely difficult. Even assuming these systems possess a high degree
of decision-making autonomy and advanced knowledge capabilities, human
supervision remains necessary, raising the question of who is responsible for
operating and directing the Al. This supports the view that, in the event of damage,
the injured party may seek recourse against the person who assigned the Al system
to perform the contractual obligation or who used it to execute the contract*.

Accordingly, subjecting artificial intelligence to contractual liability does not
appear sufficient to address the damages that may result from its use. Moreover,
contractual liability is, by nature, attributed to a natural or legal person who
breaches a contractual obligation, and cannot be directed directly at the Al system
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itself. Even if the contract contains clauses defining the Al system’s capabilities
and potential risks, the obligation arising from such contracts generally amounts
only to a duty of care, rather than an obligation to achieve a specific result, which
limits the applicability of contractual liability in this field.

Secondly: Tort Liability of Artificial Intelligence

Tort liability, in principle, is based on fault, which must be proven. The
general rule holds that any person who causes harm to another through their fault is
obliged to compensate for it. The overarching legal duty is not to harm others, and
any violation of this duty constitutes a fault that requires compensation for damage
caused to the injured party’s person or property”. The Algerian legislator
explicitly affirmed this principle in Article 124 of the Civil Code, which provides:
“Any act, whatever it may be, committed by a person through their fault and
causing harm to another obliges the person responsible to provide compensation.”

Tortious fault is defined as a deviation from the behavior of an ordinary
person possessing discernment and awareness. Alongside fault, damage is an
essential element for the establishment of civil liability in general and tort liability
in particular. The damage, whether material or moral, must be actual and affect a
legitimate right or financial interest of the claimant™.

Furthermore, tort liability requires a causal link between the fault and the
damage, meaning the damage must result directly from the fault attributed to the
responsible person. The question that arises, however, is whether tort liability
provisions can be applied to damages caused by artificial intelligence systems.

The nature of artificial intelligence makes it difficult to reconcile with
liability based on fault, as the latter relies fundamentally on discernment and
awareness—elements that are not present in Al systems in the traditional sense,
despite their autonomy and advanced cognitive capabilities™. Consequently,
applying tort liability rules for personal acts to the actions of artificial intelligence
remains unsuitable.

Even assuming material damage occurs affecting a person’s property due to
the actions of an Al system, tort liability requires proof of fault attributable to a
conscious and aware agent, necessitating elements of will, awareness, and
sometimes intent to harm—elements that cannot be ascribed to artificial
intelligence.
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In conclusion, whether in the context of contractual or tort liability, civil
liability based on personal consideration remains tied to the idea of holding a
person accountable for their actions, under what is known as direct personal
liability. This type of liability depends on direct or indirect personal fault, which
renders it insufficient to address the damages arising from artificial intelligence
systems.

Thirdly: Strict (Objective) Liability

Strict liability represents a qualitative development in civil liability, as it is
based on the occurrence of damage rather than fault; fault does not give rise to
liability unless it results in harm*. Some legal scholars define it as: “liability that
arises from the mere existence of a causal link between the damage and the activity
that caused it, regardless of the fault of the responsible party, even if the activity
itself is lawful and proper ”*’. Another doctrinal approach considers it as liability
that requires only a direct causal link between the damage and the act or activity
that caused it, without any fault on the part of the responsible party, even if the act
or activity itself is correct and free from defects™®.

Under strict liability, the burden of proof on the injured party is limited to
establishing the occurrence of damage and the causal link connecting it to the
activity in question, without the need to prove fault or a defect in the artificial
intelligence systems. This type of liability shifts focus from fault to damage as the
legal basis for liability, so the responsible party cannot evade liability by denying
fault®. Consequently, basing liability solely on the occurrence of damage provides
an effective safeguard and genuine protection for the injured party, particularly by
relieving them of the burden of proving a defect in Al systems—a task that has
become increasingly difficult given the technical complexity of these systems™.

Applying strict liability in cases involving multiple actors contributing to
damage caused by Al systems raises a core issue: determining who is obligated to
compensate the injured party—whether it be the manufacturer, programmer,
developer, owner, or user. Given the technical and functional particularities of Al
systems, both the 1985 European Directive and French law have established a
presumed joint liability among all parties involved in the production®,
manufacturing, development, or use of these systems. This allows the injured party
to claim compensation without needing to prove fault on the part of the
manufacturer; it suffices to demonstrate the harm suffered and the causal link®.

Since strict liability can be founded on the principle of risk, which holds that
anyone who engages in an activity that inherently involves risks and causes harm
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to others must bear the consequences regardless of the benefits derived, it provides
the legal framework most consistent with the theory of emerging risks®. This
theory constitutes one of the two fundamental principles of strict liability,
alongside the “gain and loss” principle. Accordingly, doctrine and jurisprudence
have tended to adopt strict liability rules based on emerging risks to address
damages caused by Al activities, as these rules are better suited to account for the
nature and specificity of such harms. This requires holding the responsible party
accountable for the consequences of these unusual activities and the damages they
may cause™.

In any case, an analysis of civil law rules reveals several shortcomings in
framing liability for damage caused by Al systems. The impossibility of applying
the concept of personal acts, the insufficiency of general conditions for liability for
things, and the limited concept of defect in product liability all clearly demonstrate
that current civil law rules are incapable of effectively encompassing these systems
and regulating the resulting liability.

Second Requirement: Effects of Civil Liability for Damages Caused
by Artificial Intelligence Systems

Once civil liability is established, the next step concerns compensation for
damages caused by Al systems, granting the injured party the right to claim
restitution for the harm suffered. However, awarding compensation in this area
raises complex legal issues, particularly regarding the nature of compensation and
the rules for its assessment, due to the highly technical nature of these damages,
their increased risks, severity, and complexity compared to traditional damages, as
well as the difficulty in predicting their effects and precisely determining their
scope.

The injured party may file a lawsuit requesting the responsible party to
compensate them once the elements of civil liability are proven, using all legally
recognized means of evidence (Firstly). Compensation is generally monetary,
typically collected through an insurance system or a dedicated compensation fund
covering damages resulting from Al activities (Secondly).

Firstly: Judicial Compensation for Damages Caused by Al Systems

Upon fulfilling the elements of civil liability, the injured party is entitled to
claim compensation for the harm suffered through a judicial action demanding that
the responsible party repair the damage. The burden lies on the injured party to
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prove the existence of the elements of civil liability using all legally recognized
forms of evidence, as these constitute material facts™.

Compensation awarded by courts is usually monetary due to the difficulty of
granting in-kind restitution for damages caused by Al systems, i.e., restoring the
situation to its original state and fully eliminating the harm. Monetary
compensation remains the primary tool for the judiciary to mitigate the harm
suffered by the injured party. The amount of compensation is subject to the judge’s
discretion, with the principle that it should be full, covering both the losses
suffered and the profits foregone, obliging the responsible party to pay the injured
party a monetary sum as reparation.

According to general rules, damage can be remedied either through in-kind
restitution, aiming to restore the situation to its prior state, or through monetary
compensation granted to the injured party. However, damages caused by Al
systems are often too complex and technical to be remedied in-kind, making
monetary compensation the most practical means of redress.

Monetary compensation covers physical damages that may result from the
malfunction of a robot, alterations in the physical or intangible components of a
product, or poor maintenance—all of which can be compensated financially®.
However, estimating compensation for moral or non-material damages is
challenging, as it is typically only compensable when linked to physical harm due
to the difficulty of assigning a precise monetary value.

The injured party is entitled to compensation for both physical harm and
moral or non-material harm, such as violations of non-financial interests like
feelings, reputation, or honor. Both doctrine and jurisprudence recognize the right
of the injured party to obtain compensation for these damages, including measures
that mitigate or reduce harm in monetary terms>®.

Furthermore, the responsible party is obligated to compensate for
consequential damages, i.e., harm suffered by third parties as a result of the direct
damage to the primary injured party, whether related by kinship or financial
connection affecting their material or moral situation. Compensation is not limited
to the directly injured person but may include others who suffer personal damages
from the same event.

This principle was illustrated in the case of the death of American worker
Robert Williams on January 25, 1979, the first recorded death caused by a robot
at a Ford factory while transporting goods to a storage room, due to the robot’s
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error in recognizing him. His family sued the robot’s manufacturer for negligence
in design, manufacture, and delivery of the storage system and for failing to warn
operators of the expected risks. The court awarded the family ten million dollars in
compensation due to inadequate safety measures to prevent such an accident™.

Secondly: Automatic Compensation as a Mechanism for Applying Al
Liability

To ensure the effective application of liability for damages caused by Al
systems, the European Parliament and some legal scholars have proposed
reinforcing the system through supplementary mechanisms, most notably:
establishing a mandatory insurance system (1) and creating a dedicated
compensation fund for Al-related damages (2).

1. Establishing Mandatory Insurance for Al Systems

Creating an insurance system covering all potential risks and damages
arising from the use of Al systems—not just part of them—is a necessary and
appropriate step. This can be achieved by adopting strict liability rules, which
automatically assign liability to all parties involved in designing, developing, and
using these systems due to the highly hazardous nature of Al technologies®.

A mandatory civil liability insurance system for Al-related damages should
be implemented, similar to mandatory automobile liability insurance. In this case,
the injured party or their heirs, in the event of death, would have the right to
receive the legally stipulated insurance amount without resorting to litigation,
while retaining the right to pursue the responsible party for amounts exceeding the
insurance if necessary®'.

Additionally, the injured party or heirs may combine the statutory insurance
payment with any additional amounts from optional insurance policies covering
potential compensation for bodily injury or death resulting from Al systems and
their physical applications.

The mandatory insurance system provides necessary compensation for
damages from Al risks while distributing financial risk among the parties
responsible for these systems and insurance companies, supporting the safe
development, dissemination, and adoption of Al technologies®.
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2. Establishing a Compensation Fund for Al Victims

The purpose of creating compensation funds is to supplement the insurance
system and ensure the injured party receives compensation when the manufacturer,
developer, user, or owner of the Al system lacks financial capacity, goes bankrupt,
or when the responsible party cannot be identified. The primary goal is to provide
compensation to the injured party when no Al-specific insurance exists and to
cover exceptional cases not included in the insurance, such as damages caused by
Al systems not yet classified as high-risk®’.

The fund would be financed by all parties producing or benefiting from Al
systems, through a share of the profits of companies operating in this sector, and
by imposing fees on buyers of independent Al systems, with revenues directed to
the fund to guarantee full compensation for victims®*.

Furthermore, the fund distributes financial risks from Al system damages
across all manufacturers, developers, and beneficiaries, complementing the
mandatory insurance system. It can intervene to provide full compensation when
mandatory insurance is absent or insufficient, ensuring the injured party receives
complete restitution. However, the fund raises concerns about potentially
diminishing the impact of civil liability, as it should not replace or override it®.

Conclusion :

This study shows that achieving a balance between the developments of
artificial intelligence (Al) and civil liability in its applications remains a complex
legal and technical challenge. Despite the significant progress in Al technologies,
the biggest challenge lies in identifying the party responsible for errors or harmful
acts, given that Al lacks the capacity to bear personal responsibility for its actions.

Hence, there is a need to reconsider and adapt traditional civil liability rules
to accommodate the specificities of Al, through the development of laws and
policies that keep pace with technological progress while ensuring a balance
between innovation and societal protection. This requires collaboration between
legal experts, engineers, and developers to establish ethical and legal guidelines to
steer the development of Al technologies.

The study emphasizes that the successful application of civil liability rules to
Al-related damages requires either integrating these actions within the framework
of traditional sources of liability or identifying the person responsible for harmful
acts and the proportion of damage attributable to them. It is also noted that the
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current system of liability for the acts of things is designed for material objects,
which does not align with the immaterial nature of Al. Moreover, proving damage
caused by an independent action of Al depends on the injured party’s ability to
demonstrate the absence of direct human intervention, as any such intervention
would exclude strict liability.

Recommendations:

« Apply strict liability to actions resulting from Al technologies, while
narrowing exemptions to protect victims who lack sufficient expertise
regarding these modern technologies.

« Encourage the Algerian legislator to develop a legal framework regulating
Al products in line with societal values and interests.

« ldentify the person responsible for damages caused by Al-equipped robots.
. Strengthen legal liability, establish consumer protection measures, and
enhance oversight of Al-based products’ safety.

In conclusion, there is a pressing need to update laws and develop effective
protection mechanisms to ensure that society benefits from Al while mitigating its
legal and social risks.
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