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Abstract

This research examines the concept of the persistent objector as a procedural
mechanism afforded by customary international law to a State that objects,
continuously, consistently, and in a timely manner, to the formation of a new
customary international rule, thereby exempting it from that rule once
crystallized, for as long as the objection is maintained. Our research sets out from
a dual core problem: does persistent objection prevent the emergence of the
customary rule altogether, or does its effect remain confined to the rule's non-
opposability against the objecting State without affecting its existence vis-a-vis
the rest of the international community? And what if the objecting States are
several, does the effect remain individual and confined to each State separately,
or does the accumulation of several objections become a factor threatening the
very consensus required for the formation of the custom itself? In response, In our
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research, we adopt a central thesis according to which the persistent objector does
not constitute an exception to the formation of the international customary rule,
but rather an exception to its applicability against the objecting State alone: where
general international practice and the belief in legal obligation persist despite the
objection, the customary rule emerges and becomes binding on all States except
the objecting State; whereas if the objection weakens one or both elements of
custom, the rule does not form at all, and the matter falls outside the scope of the
persistent objector theory and into the scope of the conditions for the formation
of custom itself; with the qualification that the status of persistent objector may
never be invoked against peremptory norms of customary international law, which
remain binding even against an objecting State. To answer this problem, In this
research, we adopted an analytical-critical methodology that surveys the positions
of international jurisprudence, doctrine, and the International Law Commission,
concluding that persistent objection by a single State does not, in principle,
prevent the emergence of the general customary rule, but rather confines its effect
to the rule's non-applicability against the objecting State alone; however, the
accumulation of a number of objections may, depending on the circumstances of
each case, lead to a substantially different outcome, as it may prevent the
crystallization of the general practice and the belief in its Opinio Juris altogether,
thereby transforming the objecting States, not into persistent objectors in the
precise technical sense, but into an active party preventing the emergence of a
general rule, leaving open the possibility for the emergence of a particular custom
whose scope is confined to the non-objecting States.

Keywords: Persistent Objector, Customary International Law, Customary Rule,
State Practice, Opinio Juris, Particular Custom, Jus Cogens, International Law
Commission.
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