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! See : takemura : «Rights and duties of the individual to disobey manifestly
illegal orders under international law», in

www .lse.ac.uk/Depts/global/PDFs /Peaceconference/ Takemura.doc, p : 08,
last visited : 2008.11.23 .
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''Voir : G.Dufour : «la défense d ordres supérieurs existe-t-elle vraiment ? »,
revue internationale de la croix rouge, n° 840, 2000, Pp : 969-992 , At : 969 .
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| See : Black's law Dictionary (5 ed 1979) AT p:1179, in Bakker (Jeanne L):« The
Defense Of Obedience To Superior Orders : The Mens Rea Requirement », In
Transitional Justice : How Emerging Democracies Reckon with Former Regimes, Par
Neil J. Kritz Editor, Publié par US Institute of Peace Press, 1995, Pp: 441-455.AT p :
442 note : 07 .

2 Ibid, p : 443-446 .
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See @ G.Sacerdoti : «individual responsibility and superior orders for war crimes :

current developments», in A.E.Kellermann et als, Israel among the Nations, kluwer
law international, 1998, Pp : 343-352, At: 344 .

See : N.Keijzer : «A plea for the defence of superior order», Israel yearbook on
human rights, vol : 08, 1978, Pp : 78-103, At : 80

? Ibid
ol 58,1935 an " ctastalt ¢ Jalh oyt adsh s ikl 3~ aifye e Oppenheim .L5J34
Cidglt bia e erts 1940 2 4 2ol indall 3

See : Ilias bantekas and s.nash, international law, second edition, routledge
Cavendish, 2003, p : 131, and
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E.Mallea : «I'éxcuse des ordres superieurs et le droit international humanitaire», in
F .kalshoven (ed), implementation international humanitarian law, martinus nijhoff
publishers, 1989, Pp : 197-331, At : 306.

See : Kelsen (H) : «collective and individual responsibility in international law with
particular regard to the

punishment of war-criminals», California law review, vol : 31, 1943, Pp : 530-571 .

See : M.scaliotti : «defences before the international criminal court : substantive
grounds for excluding criminal
responsibility par : I», international criminal law review, 2001, 1, Pp : 111-172, At:
127-128 .
2 See : Mallea, op.cit,.at : 305, and see : j.N.Maogoto : « the superior orders defence
: A Game of musical chairs and the jury is still out », flinders journal of law reform, 10

(2007), Pp: 1-26, At: 3 .
471




cj:d‘.

ey o9 sy S GasSa on bolea IS 13 Y1 S Al e
Jaidlan 35 e 8 4 zpa W Gl V) aae ol baya
Al gpuall 388 (el (53l HKelsen 4l Gijla (e 4l slaiel 25 LS
W ooss o g &Y Sa Y ali 4y Acts of state algall dalal
lgallal algas 216 4iiay 28 gl A8 13 asly (o)Al Alga olad (aliatd
Aaglie (Say Y aily e3pal) \glaats adyal Cilad Gl Jdoall o gilal ellguly
R N B U X SORR M IS

ol (e ddagpdaY Aol V) f ol oS Y Bl ol g WS
ol heay V) &8 o) oSe Y Aelll s3a ofy e Lud il aalal
2 gl sasy eV

b Ga (Al aseie ) Ll alg¥) delay adall iy,
dday 1y (Admissible defence per se) Jsia pads il o aualdl

) e WIS gl s ey Ayl

] See : V.A Roling : «criminal responsibility for violation of the law of war», Revue
Belge de droit interational, vol : XI1, 1976-1, Pp : 8-26, At : 18.

* See : E.ven.sliedregt, the criminal respensility of individuals for violations of
international humanitarian law,

Cambridge university press,2003 , Pp : 227-228 .

See : Kelsen (H) : «collective and individual responsibility in international law with
Punishment of war criminals», California law review, vol : 31, particular regard to the
1943, Pp : 530-571, At:356.

* See : y.Dinstein : «defences», in G.K.Mc Donald and O.G.swaak (eds), substantive
and procedural aspects of international criminal law, vol : 1, 2000, Pp : 369-
388, At : 380.
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' See : G.werle, principle of international criminal law, Asser press, 2005, p :
154 .

2 gee : Ch.Bassiouni, crimes against humanity in international criminal law,
second revised Edition, 1999, p : 455.
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C.Luther.N.Norene, obedience to orders as defence to A criminal Act, Tesis
presented to the judge Advocate G.Scool, US, 1971, p : 44.
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' See : Ch.Bassiouni, op.cit, p : 467 .
? See : LC.Green, superior orders in national and international law, sijthoff publisher,
1976,p : 269 .
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? Ibid.
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I : T "
voir: Haggemmacher : «le probléme de 1'obéissance A un ordre supérieur : le

recoursala force Armée», Pp : 1-20, At : 06
? See: Keijzer, military .. , op.cit, p : 151 .
> See : G.werle, op.cit, At :153 .

voir: Haggemmacher , op.cit, At: 07. il écrit qu : «'il s’agie d'éviter des transferts
infinis de responsabilité» .
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' See: Gaeta, op.cit,p:175.
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! gee : N.Keijzer, A plea, op.cit, 79 .

2 gee - Norene, obdience to orders..., op.cit,p: 08 ..

3 Gee + James B.insco : « Defense of superior orders before military commissions »,

Duke journal of comparative and international law , vol 13,2003 ,Pp 389-418 ,At:

391.

4 Gae : N.Keijzer, A plea, op.cit, 79 .

Absolute Moot 1965 Lyt ogah 3 L) Y aelar gt 4873 y.Dinstein «ia Joszs 1 5
] L Bakker Lt LS the doctrine of fall responsibility: .= Yo liability doctrine

VP
« the defense of obedience to superior orders : the Mens Rea Requirement », in

transitional Justice, Neil'y .kritz (edi), volume 1. general considerations, United States
institute of peace press, 1995, Pp : 441-455, At 447 .

. due 3 P.Gaeta : 1S)

« the defence of superior orders : the statute of the international criminal court versus
customary international law », EJIL, 1999, Pp : 172-191, At: 175.
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I'See : B.insco, op.cit, p : 390.

2 Sec :Scaliotti, op.cit, p : 335.
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and See : W.H.Parks : «command responsibility for war crimes», military law

review, 62, 1973, Pp: 1-104, At :4-5 .

See : S.Hinek : «the superior orders defence : Embraced At last 7», the Newzealand
post graduate law E-journal, ISSue 2/2005, pp : 02-50, At: 04 .

% See : LC.Green, op.cit, Pp : 263-264 .
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See Ch.Bassiouni,Crimes Against humanity in international criminal law, second
revised edition, kluwer law international, 1999, P :463-364 .

The tribunal said : «... the international law of war has never been recegnised as a
defence ... the true test, which is
found in varing degrees in the criminal law of most nations is not the existence of the
order, but
whether moral choise in fact possible» .
See : Leslie Green : «superior orders and command responsibility», military law
review, march 2003,
vol : 175, Pp : 309-384, At: 329 .
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22-T, du 29 november 1996, par: 18.

3 JEAN-MARIE HENCRAERTS et luise dos wald-beck, Droit international Humanitaire
Coutumier, Volume | : Régles,

Etablissement Emile bruylant, 2006, p : 744 et suiv.
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edited by R.Burchill and authers, Cambridge University Press, 2005, Pp : 49-67, at :
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2 Ibid, p: 55.
3 el pllaild ;-glaju 1P [RCE NI PR LN W RV PRV W RV W P R B @ B grent i dgest  laif

- 2301 12,2004 1yY aatalt | Gy,20
500




cj.ﬂ\

(e g yhal) adry alall pale —
e Al Ul alg¥ Aoty adal 2llia pgdl 4y lauterpacht A
A A L ity el o Aalall foabdl s e L) G
Jagall b 0SS Mens Rea (gsinall poiall o
o A o A el edl e 2l el Al 255 o
Jeainll 1S5 Actus Rus oY) bl Ay (8 Loy O (s dagyal)
Sl S b s sy 5 ad Jadl iy 0% O 3 3 st
2 e . 5 Sy e~
R T e N e B N PR
iy Wadl el Aol géall 3 s ol o ) Roling M sl
i gy oF oS Y o e Y OIS 1Y jeY) diia Ol dpany tplad) suaine
ity ol B e ISy )y popde e 4dl) ol S o Al o
Y Al o3a b Al gl cos Reps SSBL Sl o e Yl
ins 4 i e o ple e 0 Al A Ayl (n ey Gl (R
3
O b sl
aia il gy pie g Liimy oY) Ol ple 13 4 Al JiGe A
G o) Alla b saalgi g J e dndi o 4853 (ST a2 sl 285

'Gee ‘Hitomi Takemura,International Human Right to Conscience to Military
Service and Individual Duties to Disobey Manifestly illegal Orders,Springer
ed1,2008,p:158.

B iy Ak 3 gl S e Lo ol Lkt 1S Bl pr 30 B3 ade vl b ay 2
(L Sl e 306w i la connaissance ;i 5 l'intention tai:jres
3 Gee : V.A Roling ,op.cit,p:18-19.
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' Ibid.

’ See : Ilias Bantekas : « the Contemporary Law of Superior Responsibility
»,American journal of International law ,

V93, N3 ,July 1999,Pp: 573-595

* See :Alex Obote-Odora: « the Statue of the International Criminal Tribunal for
Rwanda: Article 6 Responsibility» , the law and practice of international court and
tribunals ,1,2002,Klumer law International ,Pp:343-366- AT :59 .

* Affidavit of JULES LOBEL on direct and indirect responsibility of commanders and
superiors for war crimes and crimes against humanity under international law .
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See :V.A Reling ,op.cit,p:14-15 .
2 Gee :Michal stryzak: «Command Responsibility : How much should a
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http:www.usafa. af mil/df/dfl/documents/stryszak.doc
visited:11/12/2008.
3 Gee: William a .Schabas : « Mens Rea and the international Criminal Tribunal for

the former Yugoslavia », New England Law Review, vol :37 n4, Pp: 1015-1036, at :
1026.
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! See:Major William H.Parks:«Command Responsibility for Wars Crimes», Military
law Review,vol:62, 1973, Pp:1- 104,At : 22 et suit. And See : CH.Bassiouni. ,op.cit ,p
427 .
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