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Abstract:

With the beginning of the twentieth century, there were attempts to make the legal
status of the shipper equivalent to the legal status of the shipping carrier, since both of them
are parties to the contract of carriage by sea. These attempts were clearly made at the time
of preparing the Rotterdam Rules of 2008 concerning the international carriage of goods
wholly or partly by sea. During the preparation of these rules, many suggestions were made
regarding the shipper’s liability; whether it is based on the presumed error as the case with
the sea carrier, or on the error to be proven. The UAE legislator in the UAE Maritime Trade
Law of 1981, as well as the international legislator in both The Hague Rules of 1924
concerning the unification of the legal rules for bills of lading, and in the Hamburg Rules of
1978 concerning the carriage of goods by sea, considered that the shipper’s liability was
based on the error to be proven in the conventional carriage by sea.

Having said that, the maritime transport industry is witnessing nowadays great
developments, not only from the technical perspective, but also from the practical one, as
the predictions indicate that the smart ships (i.e. unmanned crews) will emerge and be a
reality in the beginning of 2030. Thus, the biggest challenge that will be facing legalists is to
identify and then determine how to deal with these practical developments that are resulted
from modern technology, particularly artificial intelligence. This raises many questions
about the effectiveness of the rules applied in traditional maritime transport when
establishing a legal basis for the liability of a shipper dealing with a carrier under a contract
between them to transport the shippers’ goods on a smart ship.

The most important conclusion of this study is that the application of the notion of
the presumed error as a basis for the shipper’s liability is too difficult to proof damage and
does not achieve the contractual balance, especially if the ship is self-driving, as the shipper
does not have sufficient knowledge about its complex software and method of operation.
The study also concluded that the UAE legislator, prior to the legislation of the new draft
maritime law, may consider maintaining the shipper’s liability on the basis of the error to be
proven, while maintaining the carrier’s liability for the actions of self-driving ships on the
basis of the presumed error. Moreover, the UAE legislator may impose compulsory
insurance on the users of self-driving ships, in order to protect the rights of the injured party
in case of suffering damage.

Keywords: shipper’s liability, error to be proven, presumed error, self-driving ships.
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