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Abstract :

Summary jurisdiction (urgent justice) is a vital mechanism established by the Algerian legislator to
provide quick, temporary protection for rights threatened by imminent danger, using simplified
procedures that differ from complex substantive proceedings. This framework, detailed in the Civil and
Administrative Procedures Code, requires two essential conditions: urgency (imminent, irreparable harm)
and non-prejudice to the merits of the right. Beyond statutory provisions, Supreme Court precedents play
a crucial, binding role in defining and resolving urgent cases. However, the study focuses on a central
dilemma: the instability and divergence of the Supreme Court's jurisprudence. This inconsistency raises
guestions about the adequacy of current legal stipulations and the reliability of precedents for protecting
citizens' rights through swift, effective judicial intervention.
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Introduction:

Summary jurisdiction (also known as urgent or interim justice) has become the most
frequently used means of protecting rights that are likely to be compromised. It provides simplified
procedures for ruling on certain cases, unlike substantive jurisdiction, which is characterized by
complex rules and lengthy proceedings. The specialized jurisdiction of courts, as judicial bodies
ruling on the substance of a case, is subject to complex and protracted procedures.

For the smooth functioning of justice and the protection of rights and legal positions
threatened by an imminent danger—and without prejudice to the merits of these rights—the
Algerian legislator established a system of summary jurisdiction to find quick solutions through
flexible and temporary procedures. This is done while awaiting the final ruling on the subject matter
of the dispute, which is entrusted to the competent judge. Urgency is defined as any immediate
danger that causes harm that cannot be remedied in the future.

The Algerian legislator addressed the provisions related to summary jurisdiction, ensuring the
protection of rights from loss, in Articles 299 to 305 of Law No. 08-09 on Civil and Administrative
Procedures, as amended and supplemented®. It stipulated the case of ordinary urgency, requiring
two essential conditions to be met, and also outlined the case of extreme urgency, which
necessitates different deadlines for judgment than those set for ordinary urgency. The legislator also
mentioned other cases where the summary judge is constrained by the necessity of adhering to the
text of the law when issuing a ruling.

In addition to the stipulations of the Code of Civil and Administrative Procedures, there is
another category of urgent cases, which does not significantly differ from the previous ones in terms
of defining the concept and procedures of urgency. In this category, the jurisprudence (precedents)
of the Supreme Court and the Council of State play a role in resolving urgent cases and are binding
on lower judicial bodies, particularly through decisions published in judicial journals®.

This latter area—the application of urgency in light of the Supreme Court’s precedents—is
the subject of our study.

It is noteworthy that the Supreme Court issued numerous decisions under the old Code of
Civil Procedure that remain relevant under the current amended and supplemented Code of Civil
and Administrative Procedures. This is due to the similarity of the criteria used to determine the
element of urgency which grants competence to the summary judge®. However, a broad debate has
arisen among legal practitioners regarding the reliance on the Supreme Court’s precedents in
resolving both ordinary and urgent cases, due to the instability, divergence, occasional
contradiction, and alteration of the content of these precedents®.

The research encountered several obstacles and difficulties, some inherent to the nature of the
topic itself, and others related to the research process. These include the scarcity of academic
references and research on urgency based on judicial precedent, in addition to the fact that most
studies focused on the provisions of the aforementioned Code of Civil and Administrative
Procedures. Nevertheless, the importance of the topic justified pursuing the research, focusing on
the selected central problem, which can be summarized as follows: What is meant by urgency in
light of the Supreme Court's jurisprudence? And are the urgency cases stipulated by the legislator
insufficient, necessitating the addition of the Supreme Court's precedents?
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To answer the research problem, clarify the study axes, and fully cover the topic, the
descriptive-analytical methodology was adopted throughout most research stages, as it is the most
suitable approach for the nature of the study.

To present the research in its final form, a binary division was adopted: Chapter One
addresses the concept of urgency in light of judicial precedent through its definition, characteristics,
and elements, which are not different from those established in the amended and supplemented
Code of Civil and Administrative Procedures. Chapter Two is dedicated to studying urgency in
judicial precedent and the problem of judicial instability.

Section I: The Concept of Urgency in Light of Judicial Precedent

The expansion of the scope of transactions between individuals has led to a legislative
renaissance that keeps pace with their activities in various fields. Summary jurisdiction, being a
superior type of judiciary, preserves rights and legal positions affected by imminent danger. Delay
in obtaining judicial protection can consequently result in harm to the rights holders.

Summary jurisdiction is not based on the principle of comprehensive justice but on urgent
protection, the essence of which is to prevent the waste of rights and the prevention of their
acquisition. While the summary judge rules on legal protection in a temporary capacity, they may
touch upon the merits of the right in reality in cases where the litigants are placed in a position
where resorting to substantive jurisdiction becomes futile, thereby making the temporary legal
protection granted by the summary jurisdiction a final protection in effect”.

The judiciary does not differ from jurisprudence in defining the concept of urgency, through
its definition and constituent elements: it is any immediate danger that causes harm that cannot be
remedied in the future. Furthermore, the law cannot enumerate all cases of urgency, and
consequently, it is difficult for the judge to assess these cases and rule on them easily®.

We shall therefore outline the cases of urgency in two sections: the first dealing with the
definition of urgency in judicial precedent and its elements, and the second covering the
characteristics and procedures of the urgent lawsuit.

Section One: Defining Urgency in Judicial Precedent and Its Elements

Urgency has jurisprudential, legal, and judicial definitions that share the common core of
preserving rights and legal positions threatened by danger. Summary jurisdiction is merely a form
of judicial protection, but it is distinguished from substantive jurisdiction by the availability of two
conditions: urgency and non-prejudice to the merits of the right. This will be detailed below.

Subsection One: Defining Summary Jurisdiction

Most legislations have not defined summary jurisdiction, leaving the task to legal
jurisprudence, which defines it as follows:

Some have defined it as: "A temporary ruling on disputes where the passage of time is feared,
which does not affect the merits of the right, but rather dictates the taking of a temporary measure
binding on both parties, with the aim of preserving the existing situation, respecting apparent rights,
or protecting the interests of the litigating parties"”.
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Others define it as: "The real, imminent danger threatening the right to be preserved, which
must be averted with a speed not typical of ordinary litigation, even if its deadlines are shortened.
Urgency is present in every case where the urgent procedure is intended to prevent certain harm that
cannot be undone if it occurs." Another opinion by some jurists defined it as: "A temporary

jurisdiction aimed at temporary judicial protection"®.

The Algerian legislator did not define the term "urgency” but instead limited itself to
specifying the types of lawsuits that warrant such a classification, a common practice in most Arab
legislations. However, the French Court of Cassation stated: "Urgency is only present in cases
where delay results in harm that cannot be remedied"®.

Another group defined urgency as: "The necessity that cannot tolerate delay or the direct
danger thatlocannot be averted by filing a lawsuit through ordinary means, even with shortened
deadlines™ =,

It has also been defined as: "The real, imminent danger threatening the right to be preserved,
which must be averted with a speed not typical of ordinary litigation, even if its deadlines are

shortened"**.

Another definition states that it is: "The necessity of obtaining urgent legal protection that
cannot be achieved by following ordinary litigation procedures due to the presence of circumstances
that posze a danger to the opponent's rights or entail harm that may be difficult to remedy or

H Ill
repair"-.

Subsection Two: Elements of Summary Jurisdiction

Summary jurisdiction is considered a judicial act and a form of judicial protection, while
another group considers it a voluntary jurisdiction due to its independent procedures that distinguish
it from the proceedings related to the substantive lawsuit’®. Although summary jurisdiction
sometimes aims to prevent a future dispute—similar to some voluntary acts—there is a difference
between them: a voluntary act creates a new legal position, while summary jurisdiction relates to a
pre-existing legal relationship whose existence is probable, and aims to ensure its protection
temporarily™*.

Summary jurisdiction aims to achieve quick and temporary judicial protection for rights and
legal positions threatened by imminent danger. The urgent order is issued with urgent measures that
do not prejudice the merits or subject of those rights or legal positions. Thus, it is distinguished
from substantive jurisdiction by several characteristics depending on the elements it relies upon.
This will be detailed below.

Two essential conditions must be met in the urgent lawsuit for the summary judge to be
competent to hear it; otherwise, the competence is absent. The element of urgency in the dispute is
the first of these two conditions, stipulated in Article 299 of the C.C.A.P. (Algerian Code of Civil
and Administrative Procedures), which indicates that the state of urgency remains a matter of the
judge's discretionary power, inferred from the facts of the case. The second element is non-
prejudice to the merits of the right, stipulated in Article 303 of the C.C.A.P.: "The urgent order shall
not prejudice the merits of the right.” This will be detailed as follows:
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First: The Element of Urgency

Undoubtedly, the state of urgency must be present from the time the lawsuit is filed until a
judgment is issued regarding it. The disappearance of urgency, whether at the first or second
instance, would lead to a lack of competence. However, if the element of urgency becomes
available after the lawsuit is filed before the summary judge, he retains competence to hear the
lawsuit, even if it was not present at the time of filing. This is because the summary judge's
assessment of the conditions for his competence to hear the lawsuit should not be restricted to a
specific time, but rather to what emerged from the parties to the lawsuit at the time of judgment®®.

The litigants' demand for immediate execution (enforcement) in urgent cases or the inclusion
of such a provision by the judge in the urgent order is, in fact, begging the question, as this
constitutes a violation of the law. This is because one of the characteristics of the urgent order is
that it is immediately enforceable, with or without security, despite all avenues of
appeal'®.Furthermore, the urgent order can be executed by virtue of the original copy even before its
registration, according to Article 303/2 of the C.C.A.P.

Second: Non-Prejudice to the Merits of the Right

The principle of non-prejudice to the merits of the right does not restrict the summary judge
from examining the documents of the litigants related to the subject of the lawsuit. For this purpose,
the judge may examine them for the purpose of guidance when taking the temporary measure®’.

Avrticle 299 of the C.C.A.P. does not stipulate the competence of the head of the judicial
authority for urgent lawsuits, as is the case in Article 183 of the C.C.A.P. 8. which means that any
judge of the court can be assigned competence to hear urgent cases.

Section Two: Characteristics and Procedures of the Urgent Lawsuit

Resorting to the judiciary usually takes two forms: either before the ordinary judiciary, which
requires ruling on disputes after careful examination of the evidence and information presented to
preserve rights and restore them to their owners; or before the summary judiciary, which requires
ruling on the dispute before it with unusual speed to preserve and protect rights, a speed not typical
of litigation before the ordinary judiciary. This endows the urgent lawsuit with specific
characteristics and special procedures, which will be enumerated successively.

Subsection One: Characteristics of Summary Jurisdiction

One of the features of summary jurisdiction is that it is an ancillary function and an abstract
action. It is invoked based on the possibility of a potential substantive judgment being issued in the
future, whether this judgment is the result of a substantive lawsuit already filed or one pending
filing. It aims to ensure that the substantive lawsuit achieves its objective. Therefore, if the
substantive lawsuit is decided, the urgent lawsuit becomes inadmissible. This is the essence of the
distinction, and it is presented below:

First: Summary Jurisdiction has an Ancillary Function
It is granted in view of the possibility of a potential substantive judgment being issued in the

future, whether this judgment is the result of a substantive lawsuit already filed or one pending
filing. This is because summary jurisdiction aims to guarantee that the substantive lawsuit achieves
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its objective. Therefore, if the substantive lawsuit is decided, the urgent lawsuit becomes
inadmissible™®.

Second: Summary Jurisdiction is Granted Regardless of the Existence of the Substantive
Right

The urgent lawsuit is an abstract action, and the reason for this is that it is merely a means of
preliminary precaution. This abstraction results in an important consequence: the independence of
the urgent lawsuit's conditions from the conditions of the substantive lawsuit, which presupposes
the proof of the existence of the substantive right®°.

Third: Summary Jurisdiction has a Temporary Effect

It produces its effect until a decision is made in the substantive lawsuit. Therefore, a judgment
issued for judicial sequestration ends its effect upon the issuance of a judgment of ownership to one
of the litigants.

In reality, summary jurisdiction may lead to obviating the need to file a substantive lawsuit.
Also, there is no explicit legal text regarding its temporary nature, except for Article 633 of the
Code of Civil and Administrative Procedures concerning enforcement issues®. However, it is
considered one of the essential characteristics of urgency, and some legislations explicitly stipulate
it, such as Avrticle 484 of the French Code of Civil Procedure?’. Nevertheless, urgency may result in
some definitive outcomes, such as the eviction of a tenant in the case of agreed-upon urgency.

The temporary nature of urgent orders implies that it is not permissible to rule for the payment
of monetary amounts, with the exception of financial penalties and court costs. Furthermore, the
urgent order can be modified if the facts change, and the modification is made through a new urgent
order, such as appointing or terminating a judicial guardian®.

Fourth: Absence of the Authority of Res Judicata

The urgent order does not bind the substantive judge because the substantive judge has not
discussed the subject; therefore, the urgent order has no authority regarding the subject. It retains
only relative authority concerning the facts it decided upon, which is a temporary authority®*.

However, if the summary judge is competent by virtue of an explicit legal text, he may
address the merits of the right according to Article 300 of the Code of Civil and Administrative
Procedures, which stipulates that the urgent order issued in matters that the law explicitly states are
within the jurisdiction of summary jurisdiction allows the judge to address the subject of the right,
and the order issued therein acquires the authority of res judicata®.

Fifth: The Adversarial Nature (Contradictory)
This is what distinguishes urgent orders from orders on petitions, because urgent orders are

issued upon the request of one litigant and in the presence of the other party or after they have been
legally summoned?®.
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Sixth: Non-Acceptance of Opposition or Objection to Immediate Execution

Urgent orders do not accept opposition or objection to immediate execution, as stipulated in
Article 303 of the Code of Civil and Administrative Procedures?’.

Seventh: Immediate Execution Despite All Avenues of Appeal

This is stipulated in Article 303 of the Code of Civil and Administrative Procedures: with or
without security, despite all avenues of appeal. Immediate execution is by operation of law and not
by the judge's will; therefore, there is no need to explicitly state it in the order. However, in the case
of extreme urgency, the judge may order the execution of the order in its draft form, even before
registration.

Subsection Two: Procedures of the Urgent Lawsuit

The urgent lawsuit, also called the temporary lawsuit, is a set of procedures aimed at ruling
urgently and quickly in a state of necessity. It is distinguished from other lawsuits by the competent
authority to rule on it. Its subject matter is often judicial sequestration, establishing a state of affairs,
hearing witnesses, enforcement disputes and issues, and, in any case, ruling on any precautionary
measure in accordance with the provisions of the C.C.A.P. and specific legal texts, such as a request
to stop new works pending a decision on the substantive lawsuit. The purpose of resorting to the
urgent lawsuit is to avert an immediate and imminent danger, as it is feared that the passage of time
will lead to a situation that is difficult to remedy in the future. It also aims to protect the parties'
rights from being lost®.

First: Parties to the Lawsuit

The parties must possess legal capacity, standing, and interest, but with a degree of leniency
due to the urgent and temporary nature of the procedure. For instance, a notary, expert, or bailiff
may file an urgent lawsuit if they face difficulties in carrying out their mission*.

Second: Summons

This is done in accordance with the procedures stipulated for filing a lawsuit in Articles 16,
18, 19, and 20 of the Code of Civil and Administrative Procedures **. However, deadlines may be
reduced to 24 hours. In cases of extreme urgency, these deadlines may be reduced further to an
hour-by-hour basis, according to Article 301 of the Code of Civil and Administrative Procedures®.
It is also permissible to file an urgent lawsuit outside the days and hours designated for hearing
urgent cases. The summary judge may hear the lawsuit even before it is recorded in the docket and
shall immediately set the date and time of the session, and may make it an hour-by-hour session,
according to Article 302 of the Code of Civil and Administrative Procedures®.

Third: Deliberations (Discussions)

The defendant has the right to review the plaintiff's requests and respond to them. However,
deliberations can be oral, which is the general principle, and the judge is not obligated to postpone
the case. Nevertheless, the integrity of the discussion requires giving the defendant an opportunity
to study the plaintiff's requests and documents and respond to them. Sometimes, the judge asks the
parties to submit their memoranda in writing if he deems their positions complex, likely to lead to
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errors in interpretation, or dangerous, thus incurring their liability. The defendant may present
counter-claims, and the rules of intervention in the proceedings may also be applied®*.

Fourth: Investigation

The summary judge may order any measure if it is necessary to rule on a dispute likely to
occur. He may order the parties to attend or personally move to the location of the dispute. The
presence of the clerk during the hearing of the urgent lawsuit is not mandatory and is not mentioned
in any text®>,

Fifth: The Order Issued in Urgent Cases

In terms of form, it is a judgment in the full sense of the word and must include the details
required in judicial judgments, such as the name of the court, the name of the judge issuing the
order, the date of the order, and the names, addresses, and procedural positions of the parties. The
order must be reasoned, and the statement of reasons and the parties' explanations can be
abbreviated to the extent that allows the Council (Appellate Court) to exercise its oversight. In
principle, the order should be issued in the same session, and the judge may rule on it even on
holidays, although he may set another date for the pronouncement of the order. The original order is
kept in the court registry, and copies are delivered to the parties™.

Section II: Summary Justice in Judicial Precedent and the Problem of Jurisprudence
Instability

The Algerian legislator has clarified cases of urgent actions (summary justice) within the
framework of general rules and others that deviate from these rules, such as cases where the
summary judge is constrained by the commitment to a specific legal text, as well as cases where the
judge is obligated by the established precedent of the Supreme Court.

The Supreme Court’s jurisprudence plays a significant role in summary justice cases, where
its published decisions in judicial journals become binding on lower courts. In this latter scenario,
specialists in law, particularly judges and lawyers, face implementation problems, primarily
revolving around interpreting the applicable law and determining the appropriate solution for a
specific case. This problem is certainly both a cause and a consequence of the contradictions in the
Supreme Court’s judicial precedents.

Judicial precedent is defined as the solution adopted by a judicial authority in a case brought
before it when there is no applicable legal text, or when the text is ambiguous or inadequate. The
legislator mandates that the judiciary must rule on every case presented to it. Furthermore, the
judiciary is not allowed to neglect ruling on any of the original claims in cases involving multiple
claims, even if the legal text is ambiguous or non-existent. In the first instance, the judge interprets
the text; in the second, the judge rules based on the principles of Islamic Sharia, custom, or the
principles of natural law and the rules of justice, lest the judge be considered a denier of justice.

Therefore, this section will address the cases of urgency in the Algerian legal system,
focusing on those that fall outside the general rules®’., and examine the fluctuation of judicial
precedent and its repercussions*?. on summary actions, as follows:
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Section One: Cases of Urgency in the Algerian Legal System

The Algerian legislator established general provisions regarding summary justice, outlining
the case of ordinary urgency and setting two important conditions that must be met. It also
prescribed deadlines that correspond to the state of urgency, differing from those stipulated for
ordinary urgency. There are other instances where the legislator limited the summary judge,
obligating them to adhere to a specific legal text when ruling on the matter®.

In addition to what has been mentioned, the Supreme Court’s jurisprudence has a significant
role in summary justice cases, where its published decisions are binding on the judicial authorities
of a lower rank™.

Accordingly, the study will be limited to clarifying the cases of urgency that fall outside the
general rules, in accordance with the provisions of the Code of Civil and Administrative
Procedures, which specified the summary judge’s jurisdiction in certain matters explicitly addressed
by legal texts. The summary judge is also competent in certain cases based on the established
precedent of the Supreme Court. This will be presented sequentially through the following two
subsections:

Subsection One: Urgency According to the Legal Text

Based on the maxim*: "No ljtihad (legal reasoning/precedent) where there is a text," the
legislator departed from the general principle stated in Article 303 of the C.C.A.P., which stipulates
that a summary order shall not prejudice the merits of the case (the right), and consequently, does
not acquire res judicata authority due to its temporary nature.

However, pursuant to Article 300 of the same law, the legislator allowed for the possibility of
deciding on the merits of the dispute in matters that the law explicitly states are within the summary
judge’s jurisdiction. In such cases, the order issued acquires the authority of res judicata (the
subject matter of a final judgment). This is indisputable, given that the summary judge is often more
familiar with the details of the case than the judge of the merits, whether through the facts or the
documents constituting the case file, thereby reducing procedures and saving time.

It is worth noting that the jurisdiction of the summary judge based on a legal text differs from
their general jurisdiction. The requirement to prove the element of urgency is unconditional and is
presumed by the legal text whenever specific facts are established*?. However, the second element,
not prejudicing the merits of the right, must still be present, because even if urgency is presumed by
force of law, there is no text exempting the judge from proving the second element, which is not
prejudicing the merits of the right*.

Subsection Two: Urgency According to Judicial Precedent

Jurisprudence and the judiciary have converged on a single definition of urgency: it is any
immediate danger that causes harm which cannot be remedied in the future. In this regard, the
Supreme Court issued several decisions under the repealed Code of Civil Procedure, which remain
relevant under the current Code of Civil and Administrative Procedures due to the similarity of the
criteria used to define the state of urgency. Thus, the summary judge is competent in some cases
based on the established precedent of the Supreme Court.
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The Supreme Court's decisions have covered all the elements constituting a summary action:
the existence of the element of urgency, the absence of prejudice to the merits of the right, the
necessity of appointing an expert upon request, and petitions for revision. A selection of these
decisions will be presented below.

First: The Element of Urgency
The Supreme Court's decisions clarifying the element of urgency include the following:

"Whenever it is established that applications intended to obtain an order for establishing a
condition, for issuing a warning, or for taking any other urgent measure on any subject, without
prejudice to the rights of the parties, are submitted to the President of the competent judicial body
who issues the order regarding them. The worker's resignation from his position causes him to lose
the right to occupy staff housing that was temporarily placed at his disposal and linked to the
performance of his duties for the employing company. Therefore, the appeal must be rejected on its
merits as long as the summary jurisdiction declared its competence and ordered the appellant to

vacate the staff housing after the termination of his duties, thereby applying the law correctly"**.

It is inferred from the above decision that the legal basis relied upon by the Supreme Court-
that applications for an order to establish a condition, issue a warning, or take another urgent
measure without prejudice to the parties' rights are submitted to the President of the competent
judicial body-relates to orders on petitions under the Code of Civil and Administrative Procedures®.

"If it is legally established that the summary judge, sitting to rule on administrative cases, is
competent to take all necessary measures in a state of urgency, then the provisions of Article 171
bis of the C.C.P., which grants him this authority, have excluded disputes related to public order
and public security from the scope of his jurisdiction. Hence, the decision to prohibit residency
must be considered a security measure issued by public security services and taken within the scope
of the powers entrusted to them, necessitating the upholding of the appealed summary order which

declared the non-acceptance of the lawsuit aiming to postpone the residency prohibition decision™*.

"Article 171 bis of the C.C.P. permitted the President of the Judicial Council or the delegated
member, in all cases of urgency, to take the requested measure by means of a petition submitted to
him, and explicitly provided for this even in the absence of a prior administrative decision. It is
sufficient for the petition to be accepted for the requested urgent measure to be carried out, which
the judge of the first instance should have issued instead of declaring non-competence. This makes
his decision, given the subject of the request aiming to appoint an expert, contrary to the law and
necessitates its annulment"*’.

"Since it was established in the present case that the Council judges maintained their summary
jurisdiction on the basis of the appellant's lack of a lease deed, they have correctly applied the

IaW"48.

"It is established in the present case that the tenant of a commercial premise for a period of
less than two years is considered an occupant without right or title after the expiration of the
contract period and does not have the right to demand the renewal of the lease contract. Given this,
the summary judiciary is competent to rule on the eviction. Therefore, the decision is sufficiently
reasoned, which necessitates the rejection of the appeal" *°.
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Second: Non-Prejudice to the Merits of the Right

"Whenever the law stipulates that the eviction of a doorman from a dwelling allocated for his
profession cannot be ordered urgently as long as the employer requested the termination of the
employment relationship, ruling otherwise constitutes a violation of the law for prejudicing the
merits of the right">°,

"Whenever it is legally established that, in all cases of urgency, the application is submitted
by a petition to the President of the judicial body of the first instance competent to hear the merits
of the case, and whenever it is also established that orders issued in summary matters shall not
prejudice the merits of the right, then ruling on a serious lawsuit based on the examination of
documents directly related to the facts of the lawsuit requires the declaration of the summary judge's
non-competence. Given that it was established in the present case that the dispute relates to a
request for eviction from a residential premise, and the summary judge of the first instance court
ruled non-competence and referred the parties to the judge of the merits, the judges of the Appeal
Court, by annulling the appealed judgment and ruling on the lawsuit anew by evicting the appellant
from the disputed premises based on the existence of violence and trespass, have violated the law."

"Whenever it is established that orders issued in summary matters shall not prejudice the
merits of the right, these orders are considered null and void if they address the settlement of the
merits of the dispute®*. The summary judge must declare non-competence if a dispute arises over
the concept or effectiveness of a law, a regulation, or a contract to support the requested measure, or
else their decision is subject to cassation. Ruling contrary to this principle necessitates the cassation
of the decision which affirmed a summary order ruling for the eviction of the appellant from the
places he occupies, which belong to the respondent, without declaring non-competence">2.

"Whenever it is legally established that orders issued in summary matters shall not prejudice
the merits of the right, and whenever it is also established that judicial sequestration is permissible
over common funds in case of administrative vacancy or a dispute between partners if sequestration
is shown to be the necessary means to preserve the rights of the stakeholders, then ruling contrary to
the provisions of this principle constitutes a violation of the law. Given that the dispute revolves
around the management of the partnership contract concluded between the two parties, which
contained clear clauses assigning management to the appellant and making him a 50% partner in
fishing resources, and that following the resort to summary justice, the judge of the first instance
court ruled to appoint a judicial custodian, the Council judges, by affirming that the company was
dissolved and that the claimant guarantees the appellant's share, while ignoring that the dispute
concerned the exploitation of the boats, have thereby violated the facts of the lawsuit and touched
upon the core of the subject by accepting the dissolution of the company, contrary to the provision
of Article 186 of the C.C.P., which necessitates accepting the appellant's claim based on the

violation of the aforementioned principle"*.

Third: Necessity of Appointing an Expert Upon Request

Regarding the necessity of appointing an expert upon request, the Supreme Court's summary
justice decisions include the following:

"Whenever it is legally established that when a temporary or precautionary measure needs to
be ruled upon, the application is submitted by petition to the President of the judicial body of the
degree competent to hear the merits of the case, and it is also established that orders issued in
summary matters shall not prejudice the merits of the right, then the ruling rejecting the lawsuit for
the appointment of an expert to conduct a physical inventory between the parties to count the
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services rendered by the workforce, consumed building materials, and used equipment, constitutes a
misapplication of the law. Given that it was established in the present case that the arbitration clause
is binding on both parties and this measure falls within the subject of the arbitration agreement and
prejudices the rights of both parties, these judges, by ruling the non-competence to appoint an

expert, have misapplied the law">*,

"It is legally established that orders issued in summary matters shall not prejudice the merits
of the right, and it is also established that the intervention of the summary judge is necessary to put
an end to the commercial premises owner’s trespass by seizing a space legally leased to a third
party. Therefore, the criticism of the appealed decision raised by the appellant regarding the
exceeding of authority and lack of competence is unfounded and must be rejected. Since it was
established in the present case that the Appeal judges upheld their decision to annul the appealed
order and ruled anew to return the respondent to his commercial premises, by ruling as they did,
they did not exceed their authority and decided on a case within their competence"*°.

Third: Petition for Revision

Regarding the petition for revision, the Supreme Court's summary justice decision states the
following:

"Since the temporary nature of summary judgments and the decision issued at the appeal level
allows the parties to resort anew either to the summary judge, who can rule differently if evidence
of a change in circumstances is presented, or to the judge of the merits. A simple and swift lawsuit
can enable them to obtain a new decision in the summary or the merits phase, thereby excluding
recourse to extraordinary means of appeal, which is the petition for revision. The temporary nature
of summary orders makes the decisions issued therein not subg'ect to challenge by way of petition

for revision, and by ruling thus, the court has violated the law">°.

Section Two: Fluctuation of Judicial Precedent and its Repercussions on Summary Actions

The Algerian Constitution grants the two highest judicial bodies in the state the mission of
unifying judicial precedent. This is stipulated in Article 179/3: "The Supreme Court and the Council
of State shall ensure the unification of jurisprudence throughout the country and shall oversee the
respect of the law">". meaning to establish uniform judicial solutions for the same legal issues.

In practice, the judgments and decisions issued by judicial bodies are often unpredictable. On
many occasions, different rulings are issued regarding similar cases®. For example, a group of
workers dismissed by their employer under the same circumstances and for the same reason files
lawsuits. Subsequently, the Social Division of the Court issues judgments granting all plaintiffs
varying compensation. Following the appeals submitted to the Social Chamber of the Council, the
resulting decisions varied as follows: 1. In most cases, the appealed judgment was affirmed. 2. In
some cases, the appealed judgment was annulled, and the plaintiffs' claims were immediately
rejected anew. 3. In other cases, the appealed judgment was annulled, and the court ruled non-
competence in terms of the subject matter for the social judiciary. Following the appeal in cassation
submitted by the municipality, the Social Chamber of the Supreme Court issued decisions
categorized into two types: First: Rejection of the appeal in cassation®. Second: Annulment of the
appealed decision without referral, due to the Social Division's lack of competence to rule on this
type of case®.

It is self-evident that the Supreme Court bears some responsibility for the differences in the
solutions provided by lower courts regarding the legal problems presented to them®. The Supreme
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Court's decisions sometimes contain different and contradictory precedents, without enabling other
judicial bodies to be informed of them. If the Supreme Court itself fluctuates in its jurisprudence
and does not adhere to the principles it establishes, and furthermore, does not even abide by the law
related to its powers, organization, and functioning, especially concerning its fundamental mission
of unifying judicial precedent, it is natural for lower courts not to adhere to the Supreme Court's
decisions due to their inconsistency and contradiction, including cases of urgency®.

To illustrate some aspects of this problem, it is necessary to address the legal stance on the
instability of judicial precedent and highlight actual cases in this regard.

Subsection One: The Law's Stance on Judicial Precedent Instability

Non-retraction from judicial precedent and its stability are considered means to achieve the
mission entrusted to both the Supreme Court and the Council of State, which is the unification of
judicial precedent. This aims to achieve a supreme goal: ensuring adherence to that precedent by
lower courts. The problem arises when the unification of judicial precedent is not achieved due to
the two aforementioned judicial bodies retracting their previous precedent and establishing different
judicial precedents, which raises the question of their duty to adhere to the judicial precedents they
had previously established.

In the first appeal, the Supreme Court merely clarifies the correct legal rule to be applied to
the case before it. If it accepts the appeal and annuls the challenged judgment fully or partially, it
does not rule on the merits of the dispute but refers the case to the judicial body that issued the
annulled judgment with a new composition, or to another judicial body of the same type or degree,
which is then obligated to apply the referral decision concerning the legal issues ruled upon by the
Supreme Court®,

However, if the referral court fails to comply with the Supreme Court's decision on a legal
issue, the latter may rule on the merits of the dispute during the second appeal in cassation. In the
event of a third appeal, the Supreme Court is obligated to rule on the case in terms of both facts and
law. In addition to its supervisory function over the judgments issued by the courts subject to the
ordinary judicial system during appeals in cassation, the Supreme Court is also called upon in the
same context to establish a judicial precedent that includes solutions that will facilitate the work of
all judicial bodies, including itself®*.

Since it is certain that the stability of the Supreme Court's jurisprudence gives it strength and
ensures its adoption by lower courts, there is no contradiction between entrusting the two judicial
bodies with the unification of judicial precedent and simultaneously authorizing them to retract it
and establish a different precedent. On the contrary, the nature of the work of these two bodies, and
the fact that they rule on appeals specific to particular cases, means that their decisions do not rise
to the level of a law containing general, abstract, and binding rules. This grants them the freedom to
adhere to the precedent they established or to retract it and establish a different judicial precedent,
provided they follow the legally prescribed procedures.

Subsection Two: The Reality of Judicial Precedent Instability

Despite the Algerian legal arsenal, which rivals that in force in more developed countries, the
problem revolves around the scope of application. This is a well-established fact in most areas, and
the Supreme Court and the Council of State are not exceptions; rather, they appear as typical
examples. It is observed that the Supreme Court and the Council of State do not fulfill the role
entrusted to them-the unification of judicial precedent-as their jurisprudence often fluctuates and
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undergoes changes without following the legally stipulated procedures. Consequently, their
decisions are no longer taken seriously by lower courts. The failure of the Supreme Court and the
Council of State to perform their role is compounded by keeping their precedents unknown in most
areas. The situation has reached the point where some judicial bodies, especially the courts,
distinguish themselves by unique methods of handling lawsuits brought before them, disregarding
the supreme purpose expected of them, which is to provide citizens with judicial protection to
uphold justice and remove injustice. Certainly, without the desire to achieve this goal, there would
be no reason to train and employ judges or establish judicial bodies®.

Furthermore, the phenomenon of searching for any procedural violation, even if not stipulated in the
law, has spread, leading to judgments that invalidate procedures, declare lawsuits inadmissible, or
reject them as they stand. This serves a dual purpose: avoiding ruling on the merits of the case on
one hand, and inflating the statistics of cases ruled upon on the other. It is also observed that the
vast majority of decisions by the Judicial Councils, the Council of State, and the Supreme Court
consist of affirming the appealed judgment or decision for the first two, and rejecting the appeal for
the third. Undoubtedly, this is primarily due to focusing on clearing cases rather than ruling on their
merits.

First: Examples of Change in the Supreme Court's Judicial Precedent

The Judicial Journal published two decisions issued by the Plenary Chamber of the Supreme
Court, in accordance with the legally prescribed procedures, containing essentially the following:

1. The decision issued on February 18, 1997, under No. 136156, established the necessity of a
formal deed for a contract involving the sale of a commercial establishment, under penalty
of nullity®.

2. The decision issued on March 27, 2001, under No. 201823, established the lapse of
proceedings (expiration of the statute of limitations) after the case was referred following
cassation, if two years had passed from the date of the Supreme Court's decision®’.

The Supreme Court Journal published a decision under No. 444499 on February 23, 20009,
which stipulated that the parents' revocation of a gift contract is permissible through a notarial deed,
without the need to resort to the judiciary®®.

Second: Judicial Precedent Remains Incomplete

Despite the efforts made by the Supreme Court to publish the decisions issued by its various
chambers, they remain insufficient and suffer from a significant shortfall. Many decisions remain
unknown to litigants, lawyers, and even judges, including some judges of the mentioned judicial
body. Undoubtedly, this contributes to the fluctuation in the legal solutions provided by different
judicial bodies to the problems presented to them. The situation has reached the point where some
judicial bodies, especially the courts, distinguish themselves by unique methods of handling
lawsuits brought before them, disregarding the supreme purpose expected of them, which is to
provide citizens with judicial protection to uphold justice and remove injustice. Certainly, without
the desire to achieve this goal, there would be no reason to train and employ judges or establish
judicial bodies®®.

Furthermore, the phenomenon of searching for any procedural violation, even if not stipulated
in the law, has spread, leading to judgments that invalidate procedures, declare lawsuits
inadmissible, or reject them as they stand. This serves a dual purpose: avoiding ruling on the merits

215 Judicial Precedent and Summary Justice: Bridging Legal Gaps
Versus the Spectre of Instability



Zeghoudi Amar .Bessas Mohamed

of the case on one hand, and inflating the statistics of cases ruled upon on the other. It is also
observed that the vast majority of decisions by the Judicial Councils, the Council of State, and the
Supreme Court consist of affirming the appealed judgment or decision for the first two, and
rejecting the appeal for the third. Undoubtedly, this is primarily due to focusing on clearing cases
rather than ruling on their merits’.

Conclusion

Lawsuits concerning urgent matters in light of judicial precedent, with this study specifically
dedicated to the precedents of the Supreme Court, are likely not to provide sound solutions in cases
that are similar in circumstances and facts, as the precedents of this highest judicial body are often
unstable and fluctuating. Moreover, the Code of Civil and Administrative Procedures has provided
sufficient provisions to resolve urgent disputes.

The constitutional amendment, which is the supreme law, stipulates that unifying judicial
precedent across the nation is within the powers of the Supreme Court and the Council of State.
However, the Supreme Court remains far from the course leading to the achievement of its original
purpose. The time has come to work on activating its role so that it can ensure respect for the law
and the unification of its application at the entire national level. This is what will guarantee the
respect of lower judicial bodies for the judicial precedent it establishes, and what follows from it in
instilling citizens' trust in the judiciary.

In order to achieve this purpose, we propose the following:

e Ensuring that both the Supreme Court and the Council of State are composed of the most
competent judges, and avoiding the use of promotion or transfer to these two judicial bodies
as a means of getting rid of certain judges while awaiting their retirement.

e Making the prescribed procedures for changing judicial precedent part of public order, and
granting the right to file an appeal for reconsideration against any decision issued without
observing those procedures.

e Publishing all decisions issued by the Supreme Court and the Council of State, and
facilitating the process of identifying all possible solutions to the legal problems they are
required to rule on. This should be done by preparing a database of legal and judicial
information. The aim is to gradually reduce the issuance of anomalous judicial decisions and
ultimately achieve full coordination in judicial precedent.
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