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Abstract  

The guiding principles participate in preserving the legal aspect of the contract on one 

hand and its social aspect on the other hand by searching for the economic efficiency that each 

party is seeking. 

 

The jurisprudence, the judiciary and the legislation all created some sort of turmoil in the 

contract theory, which was dubbed as "the contarct theory crisis", as a result of the obstruction in 

the debate between the conservative jurisprudence and reformist jurisprudence, each point of 

view seen itself as the only one with a solution for the problem; however, the moderate centrist 

take would still be the closest take to impose itself, at least in the near future 

 

Keywords : contract; guiding principles; good faith; party autonomy, binding force 

   :خصلم

من حهة والاحتماعي من للػقد القاهىوي  الكُانفي المحافظة غلى التىحيهُة  تساهم المبادئ

 .الاقتصادًة التي ٌسعى كل طزف الى تحقُقهاحهة أخزي البحث غن الفػالُة 

ة   ؼ في خلق هىع من الاططزاب الذي تمز به هظزٍ ساهم كل من الفقه، القظاء والتشزَ

ة الػقد" بالىظز الى الاوسداد الذي وصل الُه الىقاش بين الفقه  الػقد بما سُمي "بأسمة هظزٍ

ة الػقد، كلٌ مؤمن بأن ال خزوج من الىفق ٌستدعي اتباع الحل المحافظ والفقه الإصلاحي لىظزٍ

بقى التُار التىافقي والىسطي هى الأقزب الى فزض هفسه، غلى الأقل في  الذي ًقترحه، وٍ

 المستقبل الػاحل. 

  الػقد، المبادئ التىحيهُة، حسن الىُة، سلطان الإرادة، القىة الملشمةالكلمات المفتاحية:  
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Introduction  

The contract is a legal mechanism for the exchange of interests between persons. Originally 

organised in civil law, the contract is one of the oldest concepts to have given rise to a wide-ranging 

doctrinal debate, which is still the subject of theoretical and practical discussion today. 

 For a long time, contemporary contract theory was relatively stable but recently, some 

schools of thought began to call for a reform of the basic principles of contract theory. These 

currents came up against another trend, which advocated the maintenance of these principles. 

 Against this backdrop, the courts have continued to seek to justify their repeated departures 

from the guiding principles of contract theory by invoking some principles that are considered 

obsolete and no longer have any real impact on contract theory. 

It therefore seems that a re-examination of the traditional guiding principles has become necessary, 

imposed by different evolutions, which calls for a renewal. In addition to including a „traditional‟ 

principle (known in domestic and international law), namely the principle of good faith. This gives 

us a new picture of contract theory.  

SECTION I: Modernisation of traditional contracting principles 

Contract theory is based on basic principles without which it is difficult to conceive of its existence. 

These principles are seen as a wall of security. However, the limits of these principles remain 

unclear and are subject to many variables, including economic, social, political and so on. 

 SUBTITLE A: The principle of freedom of contract underpins the motivation to engage in 

contractual agreements. 

 This guiding principle gives the contracting party a wide discretionary power (first 

requirement), but this power can be reduced by legislative or regulatory intervention in order to 

establish special protection (second requirement). 

1-  Authority to act at their discretion is granted to the contracting party 

This authority gives a set of powers which remain exclusive to him, without the interference of any 

will outside his personal will. These powers may be summarized as follows. 

a- The choice to commit  
Any person can oblige another one to enter into negotiations with a view to concluding a 

specific contract without initially being obliged to do so
1
. This right is legally referred to as the 

freedom to enter into a contract or not
2
, as an exclusive right of the individual

3
. Some rules have 

been imposed on contractors during the pre-contractual period 
4
, but if the person considers that his 

own interest is not guaranteed by what he has obtained through negotiation, he can refuse the 

contract without being legally obliged to justify his position by refusing to contract
5
. 

 

This conclusion is in line with a 2010 Algerian Supreme Court decision concerning a case 

that can be summarised as follows: one party sought the intervention of the court to order another 

party to appear before a public official, namely a notary, for the purpose of concluding a contract 

for the sale of an apartment. The Oran court granted the plaintiff's request. However, the Supreme 

Court overturned the lower court's decision and raised a point of law based on the incorrect 

application of the law, ruling that “the expression of will must result from the free will of its author. 

It follows from this analysis that the trial judges, by requiring the applicant to appear before the 

notary to sign the contract of sale, erred in the application of the aforementioned article. This error 
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renders their judgment subject to annulment, without it being necessary to discuss the issues 

raised”.
6
 

 

b- choosing the person with whom to contract 
 This principle was confirmed by the Commercial Chamber of the French Court of Cassation 

in a 2017 ruling, which ruled out the idea of requiring the contractor to specify in advance objective 

criteria indicating how to choose the contracting party
7
. This decision has been analysed by 

researchers from an economic and legal perspective
8
. 

The French Court of Cassation recently handed down a decision that illustrates this point. It 

was called upon to rule on a specific case, the facts of which can be summarised as follows: two 

pharmacies located in a village share the needs of two associations working in the paramedical 

field. During regional elections, a disagreement arose between the mayor, who also serves as 

president of both associations, and the spouse of the owner of one of the local pharmacies. In 

response to this situation, the two associations decided to continue working exclusively with the 

other pharmacy, without providing any explicit justification for this decision. This measure led the 

owner of the original pharmacy to initiate legal proceedings to obtain compensation for the 

termination of the collaboration. 

The Court of Appeal of Aix-en-Provence had initially ordered the two associations to pay 

damages to the pharmacy. However, the Court of Cassation overturned this decision
9
, which 

attracted considerable interest from the legal community. The Commercial Chamber ruled that the 

two associations had the right, in the name of freedom to choose their contractors, to terminate any 

relationship with either of the two pharmacies without having to justify their position, and that they 

incurred no liability in this regard. 

This decision by the Court of Cassation is of paramount importance, as it reaffirms the 

fundamental principle of contractual freedom, according to which each party is free to choose its 

co-contracting party. This freedom is in no way limited by external circumstances or tensions 

between the parties. Thus, the decision of the Court of Cassation emphasises that the right to choose 

a co-contractor without having to provide justification is an inalienable right for each party, thereby 

preserving the autonomy of will within the contractual framework. 

 

2- Government-driven legislative and regulatory intervention. 

The imbalance between the parties' positions often results in an unfair distribution of contractual 

obligations, thereby compromising the essential functions of contracts in our society, in particular 

their economic and social role. In response to this problem, legislative intervention has proved 

necessary to frame and regulate the various contractual transactions. 

a-  The public interest is used to justify restrictions on freedom of contract.  

The doctrine
10

 considers it naive to seek a concept of public interest, but this term is commonly 

used to justify legislative and regulatory intervention aimed at setting limits on freedom of contract. 

The interests afforded legal protection vary in degree, some being more protected than others. These 

interests thus form a pyramid whose apex is the general interest of society. This is why the law 

intervenes in many cases to limit freedom of contract, with a view to satisfying the general interest 

of society
11

. 

This trend is confirmed by certain researchers, who argue that legislative intervention aimed at 

limiting the discretionary power of economic actors is intended to steer the country's economy in 

line with economic policy. Through such intervention, the state seeks to protect the public interest. 

State intervention in the control of prices for certain raw materials can be considered a relevant 
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example of public order. This measure, justified by the desire to preserve the general interest in the 

face of free market pricing, illustrates state intervention in the economy. In this case, the 

intervention is considered a restriction on the freedom of contractors to set prices. 

Case law establishes that public order of direction reached its peak after the end of the Second 

World War
12

. However, its role has been reduced under pressure from the liberal economic system 

and its policy of price liberalisation. However, this does not imply the outright abandonment of 

such practices, as it has been observed that the state continues to limit contractual freedom in the 

context of implementing a given economic policy, with a view to guiding the economy according to 

its specific priorities at a given time. 

The public order of protection is defined as the body of legal texts which, taken as a whole, are 

intended to restrict contractual freedom in order to protect the defaulting party to the contract
13

. The 

general protection regime is based on the inequality of the legal positions of the contracting parties, 

thus justifying the intervention of the legislature or the judiciary to impose protection on one of the 

parties to the detriment of the other. 

b- practical aspects of interventionism 

Traditionally, the existence of such a restriction was not envisaged in the contract law, as the 

individual's freedom to contract or not is dedicated to his personal interest. However, the 

development of social life has forced the legislator to impose some contracts, such as compulsory 

motor insurance
14

, compulsory insurance against natural disasters
15

 or compulsory inclusion in 

social security
16

. 

It seems obvious that people who are victims of car accidents, natural disasters, accidents at work, 

etc. cannot themselves pay for the damage caused. The legislator therefore obliged individuals to 

take out an insurance contract when he considered that protecting the general interest of society It 

seems obvious that people who are victims of car accidents, natural disasters, accidents at work, etc. 

cannot pay for the damage caused themselves. The legislator has therefore obliged private 

individuals to take out an insurance policy when it considers that protecting the general interest is a 

priority.  

Subtitle 2: The inescapable binding force 

The binding force principle guarantees the stability of transactions and thus contributes to the 

achievement of contractual legal somety
17

. 

1- The self-determination of the contracting parties  

The debtor must execute the contract as agreed with the creditor or risk civil legal consequences. 
18

. 

This reflects the sanctity of what was agreed between the parties at the pre-contractual stage. 

According to researchers in contract theory 
19

. 

The binding force has led to the creation of a „privileged‟ protection of what has been agreed 

between the parties, which is not affected by changes in the external circumstances surrounding it. 

According to article 164 of the Algerian Civil Code, which stipulates that: „The debtor, warned in 

accordance with articles 180 and 181, is bound to perform his obligation in kind where possible‟, or 

to seek annulment with damages. 

In a related context, even as comparative civil law evolves, the binding force of contracts remains a 

preeminent principle in contract theory. It received a strengthening of its basic components, as 
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evidenced by the introduction of article 1221 on specific performance in kind has also been 

welcomed in French civil Code
20

. 

1- Judicial intervention in the performance of a contract  

Judicial intervention in contracts is considered to be one of the greatest threats to contractual legal 

somety. However, even if it gives rise to reservations, especially in the business world
21

, in some 

particular instances, the judge must intervene to ensure proper consideration of the contract's 

performance in its various capacities. The legislature has moreover authorised this intervention
22

. 

However, analysis of judicial developments in comparative case law has confirmed that judicial 

intervention exceeds the limit set by the legal texts. 

The French legal system has distinguished itself by enforcing multiple contractual obligations 

through case law, notably safety requirements in specific contract executions
23

, and by instituting a 

range of duties based on contractual good faith
24

, The exercise of judicial authority during the 

contract's performance stage is also intended to remedy contractual imbalance, which may result 

from multiple causes
25

.  

Recently, however, the emphasis has been placed on some specific issues, notably the power to 

intervene to control unfair terms. These are defined by the legislator in Article 03 V of Law 04-02
26

 

as an unfair term is defined as a contractual condition which, either on its own or in tandem with 

other provisions, creates a notable disparity in the rights and responsibilities of the contracting 

parties. 

Unfair terms take several forms, all of which are intended to create an apparent imbalance between 

the obligations of the contracting parties. Where one party enjoys benefits not guaranteed to their 

counterpart 
27

, Another possibility is that a single party has the sole authority to delay or terminate 

the contractual responsibilities 
28

.  

In stap of ending contractual relationships, it's worth exploring situations where the legality of one 

party's decision to terminate an indefinite contract is assessed
29

.  

SECTION II: Intrusion of contractual good faith. 

The intrusion of the principle of good faith has been the subject of much discussion, with authors 

having a field day between advocates of this surprise introduction and opponents who see a threat to 

contractual stability 
30

. 

SUTITLE A: The added value of good faith  

The introduction of the principle of good faith breathed new life into a theory that had been 

exhausted over time. However, in reality, this principle has been known since Roman law, where it 

was initially associated with a religious and moral aspect
31

, as it is a dogma that individuals must 

follow, imposed by their conscience. 

1- The upheaval of the normative construction of contract theory 

The formalism became an obstacle to the fluidity of transactions between individuals, It was 

therefore imperative to free contracts from all restrictions and, by extension, to recognise good faith 

as the basis for certain duties
32

. The notion of fides
33

, or faith in Latin, had a considerable influence 

on the behaviour of Roman society. The judiciary subsequently drew on the multiple meanings of 

fides to draw up contracts based on good faith. 
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2- Good faith: Algerian and Comparative Approach 

The principle of good faith has been enshrined in Algerian law to varying degrees. Although the 

Civil Code does not give it pride of place. The manifestations of the principle of good faith have 

been more evident in some specific laws, such as the law on consumer protection and fraud 

control
34

. 

As for comparative law, it has recognised the principle of good faith since antiquity, whether 

influenced by the Latin system or the Anglo-Saxon system. As far as the Latin systems are 

concerned, several illustrations have been made: the French Civil Code, from its approval in 1804, 

clearly recognised the principle through article 1134 in its old wording
35

, or by deterring conduct 

contrary to integrity, as illustrated in the defect of fraud in article 1116 of the same Code (old 

text)
36

. But the French legislature has not totally ignored good faith, even if the trend towards the 

moralisation of contractual relationships has become more marked in recent times, both in the Civil 

Code and in special legislation. 

As for the laws influenced by the Anglo-Saxon system
37

, despite initial reluctance
38

, signs of 

recognition have appeared in some legal texts, for example the content of article 304 §1 of the 

U.C.C.
39

. 

The Second Amendment to US contract law also has got to grips with the problem in section 205
40

, 

which states that each party to a contract is obligated to perform and enforce its terms in a manner 

that demonstrates good faith and fair dealing. 

SUBTITLE B: The use of good faith in contract law 

In negotiations or during performance, the mark of good faith remains indelible 
41

. The interference 

of the principle of good faith is established on functions that have been deduced by doctrine from an 

analysis of case law, which has identified four different functions of the principle. 

1- Regulating the attitude to contractual action 

The principle of good faith is closely linked to the conduct of contracting parties 
42

, since the 

principle is generally used to deter any behaviour contrary to the integrity, honesty, fidelity and 

transparency required by contractors. 

This meaning is clearly enshrined in the vice of fraud enshrined in article 86 of the Civil Code, 

which provides that when manipulative strategies by a party or their agent are proven to be the 

determining factor in contract formation, the agreement can be invalidated. 

This concept is exemplified by the specific terminology employed in the legislation „without which, 

the second party would not have entered into the contract‟. As a result, where the tricks used by the 

contracting party have not reached a degree of seriousness that affects the intention of his co-

contracting party, the latter cannot demand annulment of the contract.  

However, the intention to harm others may not be sufficient to establish that the contracting party 

has committed a fault from a legal point of view, as researchers
43

 believe that it must be proven that 

it is linked to another objective element, namely the deviation of the behaviour from rationality 

(unreasonable) or its tendency to excess (excessive). 

The fact remains, however, that the intention of the contracting party is not the cause of a sanction 

in contractual matters; a certain attitude may be imposed which the parties must follow on pain of 
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sanctions, even if their intention is not to harm the other party, without investigating whether the 

contracting party really wanted to harm his co-contracting party. For example,  in the penalty 

clause
44

, The judicial authority may exercise its supervisory authority to reduce the value of the 

penalty clause if it is „excessive‟, without having to find out whether the creditor intended to harm 

the other contracting party. 

1- How good faith concepts operate in contractual relationships 

Legal experts conducted an in-depth analysis of case law, which enabled them to identify and 

understand the multiple functions of good faith in contractual relationships. 

a- The interpretative function: 

Academic writers have identified some functions of the principle of good faith, including its 

interpretative function, This has been explicitly recognised by some comparative legislations, such 

as the German legislation
45

. 

The interpretative role of good faith is arguably evident in legislative directives that prioritize the 

parties' shared intent over literal contract wording. As Dean Jean Carbonnier states in his 1991 work 

Droit civil, Introduction, Les Personnes: „Good faith prevents any party from stubbornly 

maintaining the letter of the contract, but must reach its spirit or ultimate meaning‟
46

. 

In the event that the interpretation of good faith is limited to an objective examination of the 

behaviour of the contracting parties, the judge's task is to determine the interpretation of the 

contract to be given in the normal course of events. Thus, the judge is obliged to analyse the 

behaviour of the parties, while ensuring that he does not deviate from the requirements of good 

faith
47

. This position, upheld by the German legislature in Article 157 of the Civil Code, requires 

the judge to interpret the contract based on good faith and accepted business practices. In other 

words, the judge must focus on the contract itself rather than on the contracting parties. 

b- The complementary function 

The complementary function has given rise to considerable controversy among legal scholars, 

particularly those who are opposed to the principle of good faith. In effect, the magistrate can, 

through this function, accompany the clauses agreed by the parties with obligations and duties in 

order to execute the contract in all its fullness
48

. 

In France, case law has traditionally used the concept of good faith to impose new obligations on 

the parties to a contract. The decisions of the Court of Cassation, in particular the Social Chamber, 

illustrate this trend. For example, the Social Chamber imposed an obligation on the employer to 

adapt a worker's job
49

.  

In this situation where a company dismissed an employee due to the elimination of her position, but 

shortly thereafter hired another employee to perform billing duties, which corresponded to the 

duties that the dismissed employee was able to perform after a short period of professional training, 

it is necessary to examine the implications of this decision.   

The Court of Cassation upheld the decision of the Court of Appeal, which found the company liable 

for the dismissal of the first employee. This decision is in line with the legal obligation of 

employers to adapt employees' positions in accordance with the principles of good faith and 

performance of the contract. 
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c- The restrictive function 

The restrictive function, it‟s designed to prevent any breach by the contracting party during the 

initialling or performance of the contract 
50

. For example, the Civil Code of Québec enshrined this 

function
51

. 

When analysing the restrictive function of good faith, it is essential to distinguish between 

situations where the individual's intention is to cause intentional harm to others and those where this 

intention is absent. In the first case, the existence of malicious intent on the part of the perpetrator of 

the abuse is determined on the basis of their will, as stipulated by the legislator in the first criterion 

for abuse of rights, as set out in Article 124 bis of the Civil Code.  

In the context of this analysis, it is necessary to examine situations where the person's intention is 

not to harm others, but where their behaviour is nevertheless considered abusive because it violates 

good faith. In this second situation, it is clear that good faith plays a decisive role. Indeed, this 

concept makes it possible to sanction any breach of the rule, whether intentional or not
52

. 

d- The adaptative function:  

Finally, for the adaptive function, it gives the judicial authority the possibility of adjusting the 

contract to fluctuations that may occur between the conclusion and performance of the contract
53

.  

This function is aptly illustrated by the theory of frustration in contract law, as enshrined in Article 

107(3) of Algerian Civil Code. According to this provision, if unforeseeable and exceptional events 

occur, rendering the performance of the contractual obligation so onerous for the debtor that it 

threatens him with considerable loss, the judge, depending on the circumstances and after taking 

into consideration the interests of both parties, may reduce the onerous obligation to a reasonable 

level. It should be noted that any agreement that contradicts this clause shall be null and void. 

It follows from the adaptive function of good faith that it aims to restore the economic balance of 

the contract and preserve the expected interest of its conclusion for the debtor. However, the 

application of this theory requires the intervention of the judge in the obligations of the contracting 

parties, which may explain a certain reluctance to recognise the adaptive function of good faith in 

order to preserve the legal certainty of the contract and the stability of transactions. 

Conclusion  

The contract theory remains one of the theories most likely to develop in civil law in recent years, 

and that the pandemic of COVID-19, which has swept the world in recent years, may also play a 

role by using legal mechanisms to manage the period of performance of the contract. 

The substance of fundamental tenets of contract has evolved considerably over time, this 

development has played a significant role in rekindling scholarly discussions about contract theory 

and the current challenges it faces. 

Add to this the surprisingly aggressive introduction of the principle of good faith, which extends 

from the pre-contractual phase to the extinguishment of the contract. This fundamental change will 

reopen the field of research into the pre-contractual phase, a crucial stage in guaranteeing the 

exemplary effectiveness of contract performance. 

It seems clear that the multifaceted crisis in contract theory can only be resolved through a serious 

and frank debate between conservative doctrine, which maintains the traditional principles of the 

theory, and reformist doctrine, which supports the idea of reforming contract law. However, this 
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debate is likely to drag on for a long time, given the obstinacy of each legal scholar in defending his 

or her own ideas in the search for a consensual solution that satisfies all parties. 
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