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Abstract: 

This research paper seeks to illustrate the role of principles included in 

corporate governance in enhancing the control of minority shareholders in joint 

stock Company on the actions that the board of directors is conducting, by 

exposure to its effects on the legal centers of shareholders, and its ability to 

achieve a balance between the stakeholders in the company. The study concluded 

that the application of these principles contributes to reducing the dominance of 

majority shareholders, and it greatly reduces the conflict of interests between the 

board of directors and the company, which is reflected in enabling the minority 

shareholders to exercising their supervisory role more effectively. 

Keywords: Joint stock Company; Minority shareholders; Board of directors; 

Oversight; Corporate governance. 

  :خصلم

جسعى هذه الورقة البحثية إلىى بيىاد دور المبىادل التىم ثهىمحوكا حوكمىة الشىزكات فىي جعشيىش رقابىة الأقليىة 

على الأعمىا  التىم ومىوه  كىا  الإلىر ،دار خ  ىا تىر  الحعىز  لىارهىا علىى المزاكىش الما و يىة في شزكة المساهمة 

وتل ىىا الارا ىىة إلىىى  د ث بيىىن خ للمسىىاهم،دخ وقىىارعكا علىىى ثحميىىن الحىىواسد بىى،د  فىىااش الم ىى اة فىىي الشىىزكة

لم ىىاهب بىى،د  الإلىىر هىذه المبىىادل مسىى ا فىىي اهاىىا  ىا هيمحىىة  يلبيىىة المسىىاهم،دخ ويملىىر  شىى ر كب،ى   ىىا ثهىىارش ا

  ا  مار ة دورها الزقابي  ش ر  كث  فاعلية.المساهمة ،دار  والشزكةخ  ما وحعكر على ثمك،د الأقلية 

  .الشزكات حوكمة؛ رقابة؛ ،دار   الإلر؛ المساهمة الأقلية ؛شزكة المساهمةالكلمات المفتاحية: 
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Introduction:  

The management of a joint stock company is originally the prerogative of shareholders who 

provided their capital with the intention of achieving a specific goal, which is to participate in the 

success of the project, but due to the inability to manage the company by all shareholders                           

- especially in large companies - most of the legislation approved for shareholders to choose from 

among them who manages the company, where each shareholder votes on the list of candidates for 

membership of the administrative board according to the number of shares he owns in the 

company's capital, after which the board of directors is formed from the shareholders who obtained 

the highest number of votes, as they are collectively agents of the company in its dealings with 

others. 

This mechanism in the management of joint stock companies resulted in several imbalances, 

most notably the problem of the acquisition of majority shareholders on the membership of the 

board of directors, in addition to the conflict of interest between the company and the Directors, and 

from this point of view, most of the legislation sought to enable minority shareholders to extend 

their control over the actions of the board of directors, such as the Algerian legislator, which granted 

each shareholder the authority to view the company's documents and submit written questions, 

while some comparative legislation added the minority authority to summon the general assembly 

to convene, And the possibility of requesting an inspection to audit management operations, or to 

resort to the judiciary to request independent expertise. 

However, despite the adoption of these protective mechanisms, the issue of minority 

shareholders control over the work of Directors has remained the subject of several developments, 

given the importance of the role of the minority at the economic level of countries as a source of 

financing for companies that wish to expand by offering their shares for trading, which contributes 

to increasing the injection of capital into the national economy. 

 Therefore, some have advocated the need to apply the principles of corporate governance in 

order to ensure that the minority has a better chance of protecting its interests in proportion to the 

broad powers enjoyed by the board of directors, who have a comfortable majority to control the 

general assembly
1
. 

This study seeks to show the effectiveness of the traditional mechanisms granted by the 

Algerian legislator and comparative legislation to minority shareholders in monitoring the work of 

the board of directors, compared to what is achieved by the modern trends included in the principles 

of corporate governance, and to achieve this goal, we ask the following problem: 

To what extent do corporate governance principles contribute to strengthening the 

control mechanisms of the minority shareholders over the work of directors in a joint stock 

company? 

To answer this problem, it was necessary to use the comparative approach to see the findings 

of comparative legislation in the field of supervisory authorities of the minority shareholders to the 

board of directors, in addition to adopting the methodology of description and analysis in showing 

the impact of governance principles on the activation of these authorities. 

To take note of all aspects of the subject, the study was divided into two Sections, we try in 

the first Section to address the powers granted by the legal systems to the minority to contribute 

within the field of monitoring the work of the board of directors, while the second Section addresses 

the impact of applying the principles of corporate governance in strengthening this control. 

Section I: Supervisory authorities of minority shareholders. 

A) Investigation authority. 

1 - Mechanism of viewing and inquiry. 

2 - Expertise and Inspection System. 

B) Intervention authority. 

1 - Calling the general assembly. 

2 - Refusal or dismissal of the auditor. 

 

Section II: The impact of governance principles in enhancing minority shareholders' control. 
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A) Achieving representative balance in the board of directors. 

1 - Independent director membership. 

2 - Cumulative voting effect. 

B) Reducing conflicts of interest. 

1 - Role of independent commissions. 

2 - The impact of dismantling the position of the Chairman and the chief executive officer. 

 

Section I: Supervisory authorities of minority shareholders 

The positions of shareholders within the general assembly vary according to their shares in 

the company's capital, so that the largest shareholder enjoys most of the powers related to decision-

making, through its control over the appointment of members to the board of directors, ratifying the 

results of their work, discharging them, as well as renewing their election, and the minority 

shareholders cannot reject these decisions unless they are proven in front judiciary that it's not in the 

interest of the company. 

To reduce this disparity in legal status, the minority had to be empowered by some authorities 

to control the actions of Directors, in this section, we will try to highlight the authority of minority 

shareholders in the investigation (A) and in the intervene (B). 

A) Investigation authority 

Each shareholder has the right to investigate the work carried out by Directors in the name of 

the company, but this authority must be exercised within the framework of the law, as most 

legislations agreed to enable shareholders, whether they are individuals or groups, to have the 

authority to view the company's documents and inquire by submitting written questions to the board 

of directors, but they differed about the minority authority to use an external party to investigate the 

operations conducted by the board of directors, as these legislations were divided into two teams, 

one of them one adopting the management expertise system, and the other with the administrative 

inspection system. 

 1 - Mechanism of viewing and inquiry 

The right to information is one of the most important mechanisms on which shareholders base 

their decisions within the general assembly, and to ensure the most effective exercise of this right, 

most legislations have allowed the minority shareholder to view the company's documents, and ask 

written questions to the board of directors and its Chairman. 

1-1 View the company's documents 

The exercise of the power of the shareholders to inform takes two forms, either temporary or 

permanent, as the first relates to the period preceding the convening of the general assembly, and 

the second is throughout the year. 

The temporary access to the company's documents  is a very important mechanism in 

crystallizing a clear picture for shareholders of what will be presented at the general assembly 

meeting
2
, so the laws of many countries stipulated this right, and made it available to all 

shareholders without discrimination, as it enabled the shareholder to view the documents inside the 

company's headquarters, or to be sent to him in the form of a parcel or by e-mail
3
. 

However, the necessity of preserving the company's secrets and ensuring the confidentiality of 

its business requires specifying the documents and information that shareholders may view, and 

setting certain controls to exercise this right so as not to result in damage to the company's interest
4
. 

In this context, the Algerian legislator has approved the power of shareholders to be given 

temporary access, as it obliges the board of directors to notify or place at the disposal of 

shareholders into thirty (30) days before the general assembly the necessary documents, but does 

not mention them, which may be used by the board of directors to claim their insignificance. 

On the contrary, the French legislator was explicit that the report of the board of directors 

contained in article L.225-100 of the Commercial code
5
 must include an accurate disclosure of the 

activity of the company and its subsidiaries during the closed fiscal year, the results of the activity 

and development that took place or the difficulties faced by the company as well as the future 

prospects that the company aims to reach. 
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Moreover, article 678 of the Algerian Commercial code details the nature of the information 

that the company must communicate to shareholders in order for them to be aware of it, such as the 

names, titles and domiciles of the directors and general Directors, with an indication of the other 

companies in which they practice management, directorate or management business, as well as the 

text of the draft resolutions submitted by the board of directors or shareholders with a statement of 

their reasons. 

In addition to the report of the board of directors submitted to the Assembly, article 680 of the 

Commercial code also includes some documents that the board of directors is not obliged to notify 

the shareholders, but are placed at their disposal for review at the company's headquarters due to 

their confidential nature, fifteen (15) days before the date of the Assembly, such as reviewing the 

inventory, results accounts, summary documents, results and reports, and reports of the auditor 

representatives that are submitted to the Assembly, especially the lists of administators and 

shareholders, this position was adopted by the French legislator, who added in its amendment to 

article L.225-115 of the Commercial code in 2004 the right of the shareholder to access the ordinary 

agreements concluded between the directors and the joint stock company without being subject to 

prior authorization from the board of directors
6
, but he retracted this gain and abolished this control 

in the amendment of 2011
7
. 

As for the constant access to the information contained in the reports and documents issued by 

the board of directors and the auditor, and the records that the law obliges the company to keep, it is 

the most effective way to monitor the work of the board of directors
8
. 

The reason for most legislations approving this type of control is due to the insufficient 

temporary access to inform shareholders of all matters and conditions of the company, because it is 

linked to a specific time and specific information and documents, while the shareholder needs to 

know the company's conditions at all times, to be aware of its management and the progress of its 

business
9
, the Algerian legislator explicitly stipulated in article 819 of the commercial code this 

right when he used the phrase 'at any time of the year', and the access according to article 819 above 

focuses on the total documents mentioned in article 678 in addition to inventory bonds, the general 

exploitation account, results and budgets, as well as the reports of the board of directors and 

auditers, as well as minutes and papers of attendance at general assemblies, However, this right 

does not mean the shareholder's authority to access all the company's documents, as the Algerian 

legislator, like its French counterpart
10

, limits this authority to the documents submitted to the 

general assembly within the limits of the last three fiscal years, the wisdom of setting this period is 

that it is sufficient for shareholders to control the work of Directors by comparing the results 

achieved throughout this period, Also, increasing this period may lead to a violation of the principle 

of confidentiality of these documents, and therefore limiting access to them to certain deadlines 

aims mainly to preserve the interests of the company and protect it from the abuse of shareholders 

in the use of this power, in addition to that this condition does not affect the effectiveness of the 

minority authority in the process of access
11

. 

1-2 The inquiry (Ask questions) 

The shareholder's authority to view the company's documents is the starting point in 

extending its control over the work of Directors, but sometimes it is insufficient due to the large 

number of documents and their ambiguity, which requires explanations about their content, It is 

noteworthy that the Algerian legislator did not address this type of control, despite its approval of 

this authority for the partners in a limited partnership company, but it did not apply it in joint stock 

companies, unlike the french commercial code, in article L.225-108,which stipulates the authority 

of the shareholder to ask written questions to the board of directors from the day of its review of the 

company's documents until the convening of the general assembly, this article did not specify the 

number of questions that the shareholder may ask, but it limited them to matters related to the 

business schedule
12

, as article L.225-232 of the same law was authorized to the shareholders of the 

minority the possibility of asking the written questions to the Chairman, but the minority must has 

at least five percent (5%) of the company's capital. 
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As for the nature of the questions, they revolve around the actions issued by Directors that 

would threaten the continuity of the company's business, and the board of directors must answer the 

questions addressed to it within a month, and it must also inform the auditor of all questions and 

answers provided to shareholders, despite the importance of this procedure in activating the 

supervisory role of the shareholder in terms of discussing with Directors the details of the 

documents submitted, the large number of shareholders may lead to disrupting the good functioning 

of the general assembly meeting, especially if the questions are frequent, in addition to the problem 

of evasion of adminstators from answering questions, or providing unconvincing answers far from 

what the shareholders put forward, Therefore, the French legislator resorted to amending the text of 

the aforementioned article L.225-108, where he added the possibility of answering questions jointly 

as long as they contain the same concern, and considered that the answer to the written question was 

provided as soon as they appeared on the company's website in a section dedicated to questions and 

answers
13

. 

2 - Expertise and Inspection System 

In order to enhance the power of minority shareholders in control, some comparative 

legislations have adopted special regulations that allow the use of external bodies to investigate in 

actions of the board of directors , but they differed, some of them approved the expertise system as 

an independent body appointed by the judiciary, and others relied on administrative inspection 

committees. 

2-1 The expertise system (Minority Expert) 

In this regard, it should be noted that the Algerian legislator did not address this type of 

control, unlike its French counterpart, which introduced this mechanism under article 226 of the law 

of 24 July 1966 on commercial companies, where it allowed minority shareholders representing at 

least one tenth of the capital, either individually or by aggregation in any way, to resort to the 

judiciary to appoint one or more experts who would be responsible for submitting a report on one or 

more of the operations carried out by the board of directors
14

, but French jurists 
15

 has criticized this 

provision for failing to address cases in which a minority may resort to expertise, which could lead 

to the minority abusing power in order to serve personal interests that would negatively affect the 

economic and commercial reputation of the company
16

, therefore, the French legislator amended it 

under article 114 of the Law of May 16, 2001 on new economic regulations
17

 reducing the 

percentage required in the request for expertise to (5%) of the company's capital, and stipulating 

that management expertise should not be resorted to until after the minority addressed a written 

question to the Chairman of the board of directors, and it specified the period for responding to the 

question within one month from the date of its receipt
18

, If the deadlines have elapsed and the 

minority has not received a response to their questions or the response is not convincing, they may 

request the assignment of an expert
19

, and the president of the court shall have the discretion to 

accept or reject the request of the minority shareholders, In addition to the requirement to submit 

written questions and the expiry of the deadline without a response, the judge ascertains the 

seriousness of the request and the availability of evidence of irregular management operations
20

. 

It should be noted that the management expert does not play the role of the auditor
21

, but its 

task is embodied in the detection of violations committed and the extent of their impact on the 

interest of the company and shareholders, as its work is a complement to the control initiated                 

by the auditor, because the latter carries out the accounting control process without giving its 

opinion on its feasibility, because he is legally prohibited from interfering in management 

operations
22

, unlike the expert, who gives its opinion by virtue of its experience and qualifications 

in all the actions carried out by the Directors, such as the agreements concluded between them and 

the company, and comparing the company's budget with the invoices drawn and the amounts 

withdrawn
23

. 

The expert prepares a detailed report on all that he has observed and the violations he has 

observed, and submits it to the applicant from the minority shareholders, and the auditor and the 

board of directors. 
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And the board of directors must attach the report prepared bythe auditor with the expert's 

report to be presented at the next meeting to the general assembly
24

. 

2-2 The inspection system 

Unlike the French legislator, which adopted the expertise system, some Arab legislations
25

. 

adopted the inspection system, which appeared for the first time in Britain after the escalation of the 

wave of recognition of the rights of the minority contributing to the control of the company's 

management in 1929
26

, this system is similar to the management expertise, but it differs in terms of 

the procedures followed and the competent authority, as it is a preventive measure that prevents 

damage before it occurs without the need to file a lawsuit before the judiciary
27

, and this type of 

control has been adopted by the Egyptian legislator within articles 158, 159 and 160 of the Joint 

Stock Companies Law, the application must be issued by the shareholders holding at least (10%) of 

the company's capital, and that it must include evidence that the minority has serious reasons to take 

this action, as this request is addressed to the minister of economy, who forms a committee to 

consider it, and the minority must deposit with the submitted application the shares it owns at the 

company's headquarters or a bank, to remain deposited until it is decided by the committee, to 

remain deposited until the dismissal is made by the committee, and the latter shall issue its decision 

after hearing the statements of the inspection applicants, the Directors and the auditors in a secret 

session, and if it deems that there is a suspicion, it shall order an inspection of the company's 

business and books, and it may also delegate for this purpose one or more experts. 

It is the responsibility of the minority to pay the amount determined by the committee for its 

services, as shareholders who have requested inspection are obliged to deposit it in the expense 

account before the general assembly, and the inspection is carried out only after such amount has 

been deposited
28

, if the committee finds that the claims of the minority shareholders are incorrect, it 

may order the publication of all or part of the report or the publication of its result in a daily 

newspaper, and the inspection applicants shall bear its expenses without prejudice to their 

responsibility for compensation
29

, in the event that the committee discovers the validity of the 

abuses attributed to Directors, it orders the urgent measures to be taken and calls the general 

assembly to convene immediately, where its meeting in this case is chaired by the head of the 

competent administrative authority or one of its employees, and the company bears the expenses of 

the inspection instead of the minority, and it may refer to the person who caused the violation the 

value of these expenses, in addition to the possibility of dismissing the general assembly of the 

Directors and demanding compensation for the damages caused to the company
30

. 

B) Intervention authority 

The minority's exercise of its powers in the investigation is the basic rule at the beginning of 

following up the actions of the board of directors, but this control cannot be effective if it is not 

accompanied by other authorities that authorize the minority to intervene in the event that it 

discovers abuses that contradict the general interest of the company, so some legislations have 

resorted to approving the authority of the minority in summoning the general assembly, as well as 

the possibility of rejecting or dismissing the auditor, due to the danger it may pose to the interests of 

this category of shareholders. 

1 - Calling the general assembly 

The power to summon the general assembly in a joint stock company is at the heart of the 

competencies of the board of directors, but the latter may fail to perform its duties in order to avoid 

exposing its members to accountability or dismissal, especially in the event of proven violations on 

their part, so most legislation has resorted to empowering shareholders with the authority to 

summon the general assembly as an exception to the original, and this is what the Algerian 

legislator adopted in article 644 of the commercial code before the amendment of 1993. 

According to article 644, one or more shareholders holding one tenth of the capital may resort 

to the judiciary to request the appointment.of a judicial agent to conduct the procedures for 

convening the general assembly, and the legislator drew inspiration from its French counterpart, 

who approved it in article 158 of Law n°66-537 on commercial companies. 
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However, after.the.issuance.of.legislative decree n°93-08 amending the Algerian commercial 

code, the legislator neglected to address the parties that have the power to summon the general 

assembly, and jurists  criticized this step as a retreat from gains, as it came contrary to the modern 

trend followed by most legislations in the field of strengthening the supervisory role of the minority 

shareholders to the performance of Directors
31

,.the French legislator, in its amendment of the 

Commercial Code in 2001 under the Law of new economic regulations (NER) reduced the 

percentage of shares to (5%) of the company's capital in accordance with article              L.225-103, 

and the Tunisian legislator adopted the same position when amending the text of article 277 code of 

companies by Law n°16 of 2009, and otherwise, the Moroccan legislator retained (10%)  in article 

116 of law n°95-17 on Joint Stock Companies and did not reduce it, and it also added the condition 

of urgency and the failure of the board of directors to summon the general assembly. 

Although most legislations agree with the rule that a minority shareholder may be summoned 

general assembly, but they differed in how they were applied, as the French legislator relied                 

– as previously mentioned – on the discretionary power of the judge in determining the seriousness 

of the minority's request to summon the general assembly, while we find that the Egyptian legislator 

did not involve the judiciary in this matter, as according to article 61, paragraph 03 of Law                 

n°159 of 1981, minority shareholders who represent at least (5%) of the capital were obliged to 

direct the request related to the convening of the general assembly to the company's Board of 

directors, and they must explain the reasons that led to this procedure, with the need to deposit the 

shares at the company's center or one of the accredited banks, and these shares may not be 

withdrawn until after the work of the assembly concludes
32

, and the Jordanian legislator followed 

this trend when it stipulated in article 172 of the Companies Law that the convening of the general 

assembly of the company shall be by a written request addressed to the board of directors by the 

shareholders who own at least a quarter of the subscribed shares of the company, but unlike its 

Egyptian counterpart, it did not give the board of directors discretion in responding to the request of 

the minority, but obligated it to summon the assembly within a period of 15 days from the date of 

being informed of the request, and in the event of failure to If or refusing to respond, the auditor 

automatically summons the assembly at the company's expense
33

. 
2 - Refusal or dismissal of the auditor 

The Algerian legislature empowered minority shareholders to resort to the judiciary to 

demand the termination of the functions of the auditor, limiting the use of this power to two 

methods: the first is the rejection by the minority of the auditor appointed by the general assembly, 

and the second is by demanding the application of impeachment procedures. 

2-1 Refusal of the auditor 

The reports and documents issued by the auditor are considered as a mirror reflecting the 

reality of the financial situation of the company, as the shareholder cannot follow up all the 

operations conducted by the board of directors during the period between the general assemblies 

due to their abundance and complexity sometimes, so the good selection of the auditor is very 

important, especially in terms of efficiency and impartiality, as well as independence from 

Directors, since the procedures for appointing the auditor are subject to the voting mechanism of the 

majority of shareholders, it was necessary to protect the interests of the minority shareholders by 

empowering it with the power to refuse the auditor appointed by the general assembly, as the 

Algerian legislator in article 715 bis 8 of commercial code allowed to joint stock companies 

established by public resort to savings, that one or several shareholders representing at least one 

tenth of the company's capital file a lawsuit before the court based on a justified reason demanding 

refusal of the auditor that appointed by the general assembly, if their request is met, the judge 

appoints a temporary auditor  who exercises the functions of its predecessor until the general 

assembly appoints a new auditor, but what is noticeable on the Algerian legislator is its omission to 

determine the legal deadlines in which he must submit a request to reject the appointment,  unlike 

its French counterpart
34

, who specified issues related to the parties and deadlines, where he adopted 

only (5%) for minority shareholders as a condition for submitting a request for a judicial order to 

disqualify the accounts representative, and specified the period for submitting the application to 
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thirty days from the date of the general assembly that appointed the auditor
35

, it also did not limit 

this measure to joint stock companies that were established by public resort to savings, as did its 

Algerian counterpart, but expanded it and made it include all joint stock companies regardless of the 

way they were established
36

. 

It should be noted that both legislators - Algerian and French - did not specify the reasons on 

which the minority shareholders can rely in its request to reject the appointment, and left the matter 

to the discretion of the judge, and the French jurists  and judiciary agreed in this context that the 

lack of independence of the auditor is among the most important legitimate reasons that entitle the 

minority to submit a request to reject the auditor
37

. 

However, the French legislator did not grant the judge the freedom to choose the temporary 

auditor, but obligated him to assign the deputy auditor who was rejected, until the general assembly 

meets to choose a new auditor, and also adopted in its amendment to the commercial code in 2016 

as an exception to the judge's discretionary power to accept the minority's request to reject the 

appointment, as it explicitly indicated that the difference in evaluation on the accounting treatment 

or the control procedure cannot constitute a justifiable reason for rejecting the appointmet, and this 

is logical because the procedures mentioned are considered is the core competence of the auditor, 

and cannot be interfered with in any way, because they weaken his independence and impartiality
38

. 

2-2 dismissal of the auditor 

The origin of the appointment of the auditor is due to the general assembly as the supreme 

authority in the company and expressing its interest, but the requirements of the auditor's 

independence require a degree of controls when initiating the procedures for its dismissal, so the 

legislator required that it be subject to judicial control, and although the general principle is that the 

appointing authority represented by the general assembly is the only one who has the right to take 

dismissal procedures, but the Algerian legislator allowed the minority shareholders to resort to the 

judiciary to demand the dismissal of the auditor, and each shareholder or more representing at least 

one tenth of the company's capital has the right to submit a request before the judiciary to obtain an 

order to dismiss the auditor before the end of its term of office, but it is required according to article 

715 bis 9 Algerian commercial code, that the request be based on an error issued by the auditor or 

the occurrence of an impediment to it, and examples of the auditor's error include its interference in 

the process of running the company or disclosing its secrets, it also included incompatibilities, such 

as holding the auditor an executive position in one of the subsidiaries of the company  that he 

oversees
39

. 

Some jurists
40

 believe that the error does not require intentionality or significant, but it is 

sufficient just for the auditor to neglect its work until the reason for its dismissal is achieved, and 

this is what the French judiciary has taken in the case of the auditor's failure to inform the Public 

Prosecution about the crime of misuse of the company's assets carried out by the Chairman of the 

board of directors, in which the auditor was considered an accomplice in the crime, because 

reporting the incident falls within its duties as a competent person and cannot claim lack of 

knowledge
41

. 

The Algerian legislator omitted to mention the judicial authority competent to decide on the 

dismissal request, and only mentioned the phrase 'the competent authority', unlike its French 

counterpart, who specified the competent authority in the commercial court for the headquarters of 

the company, and if the request for dismissal is approved, the President of the Court shall replace it 

with the reserve auditor, who shall exercise his duties until the General Assembly convenes and 

decides to appoint a new auditor
42

. 

It is clear from the foregoing that the most of legislations tried to enhance the status of the 

minority shareholders by granting them supervisory powers over the work of the boards of directors 

in joint stock companies, but the reality proved the ineffectiveness of these traditional mechanisms 

in achieving a balance between the majority and the minority, especially at the level of 

representation in boards of directors and decision-making at the level of general assemblies. 
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Therefore, it was necessary to develop new mechanisms that contribute to reducing the 

disparity in legal positions among shareholders and give the minority a greater opportunity to 

preserve its interests. 

Section II: The impact of governance principles in enhancing minority shareholders' control 

Despite the powers enjoyed by the minority shareholders in exercising its control over the 

company's business, it remains limited due to the broad powers of the board of directors on the one 

hand, and the majority shareholding at the level of the general assembly on the other hand, because 

the latter is an umbrella that provides cover for the Directors they appointed, by renewing their 

membership and approving the actions they conclude in the name of the company. 

Therefore, it was necessary to resort to the principles of corporate governance as a modern 

mechanism to address the imbalance of representation between the majority and minority in the 

membership of the board of directors (A). And the consequent reduction of conflict of interest 

between the company and its Directors (B). 

A) Achieving representative balance in the board of directors 

The composition of the board of directors in a joint stock company is always in favor of the 

shareholders who represent the largest percentage of the company's capital, so the governance 

regulations in many countries have sought to reduce the dominance of the majority shareholders on 

the membership of the board of directors, by relying on the principle of membership of the 

independent director , as well as the cumulative voting mechanism in an attempt to enable the 

minority to appoint its representatives at the board level and thus strengthen its oversight role on the 

work of Directors. 

1 - Independent director  membership 

Modern corporate governance is based on the principle of the independence of the board of 

directors, the more the Directors are far from the tensions of shareholders, their performance were 

neutral and in the framework of the general interest of the company, independence is seen as a 

guarantee to ensure that the board of directors is not subject to one category of shareholders at the 

expense of another
43

, especially with the reluctance of some shareholders to attend general 

assemblies and focus only on achieving and distributing profits
44

, and to achieve this goal, the 

governance regulations approved the principle of the membership of the independent director  

within the composition of the board of directors, as a mechanism to maintain a balance of 

representation in a way that guarantees the interests of all shareholders without discrimination. 

The idea of diversifying the composition of the board of directors originates from countries 

with common law systems, where the American Institute of Law issued recommendations regarding 

the need to integrate independent directors into the boards of directors of joint stock companies to 

deal with problems arising from the nature of the relationship between shareholders and the board 

of directors
45

. 

And in its report issued on September 20, 2002, the International Finance Corporation (IFC) 

took the initiative to define the indicative definition of an independent director by presenting the 

characteristics that must be available in it, such as not being associated with any company that 

carries out business for the company of which he is a member, whether advisory or commercial, and 

that he does not have an executive position in another company, or a kinship with any employee 

during the past five years with the company, and this applies to his relationship with former and 

current auditors for the company
46

. 
Most countries have adopted this definition and integrated it into their corporate governance 

system, and the independent director has become one of the postulates in the composition of the 

board of directors, as the French (Afep-Medef) regulation for the year 2022- according to its last 

update considered that «A director is independent when he or she has no relationship of any kind 

with the company, its group or its management, which would harm the exercise of his or her 

freedom to make decisions, and  is considered an independent when does not hold an executive 

position in the company or one of its groups, and does not have relationships of particular 

importance, such as being a major shareholder or employee of the company
47

. 
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This regulation also suggested that the percentage of independent directors should be half (½) 

of the number of board members in companies with scattered capital and without the control of 

shareholders, while in companies subject to supervision, the percentage of independents should not 

be less than one third of the members, and the Directors who represent workers are not taken into 

account when determining these percentages
48

, and many studies have shown that companies that 

depend on the membership of independent directors have witnessed a remarkable development in 

increasing the transparency of information provided to shareholders
49

, in addition to greater control 

over the performance of executive directors, this reflected positively on the interests of the minority 

shareholders through the contribution of the independent director in strengthening internal control 

and ensuring that the majority does not control the decisions issued by the board of directors. 

As for Algeria, the good governance charter of the institution included a reference to the need 

to adopt standards of experience and skill in the selection of directors, but it did not address the 

issue of independence, and only submitted a different proposal related to the inclusion of external 

administrative persons to the composition of the board of directors, in addition to leaving it up to 

the discretion of the company
50

, unlike what is in force in most governance regulations in the 

countries of the world
51

. 

2 - Cumulative voting effect 

Voting is the main pillar that enables shareholders to participate in deliberations and take 

important decisions in general assemblies, as the Algerian legislator, similar to comparative 

legislation, empowers each shareholder to exercise his right to vote according to the number of 

shares he/she holds
52

, in this context, the principle of proportionality of votes with the capital was 

relied upon, as each share is given at least one vote
53

, and therefore the shareholder who owns the 

majority of the shares is always in control of the company's management, which was reflected in the 

inability of the minority shareholding to participate in the management of the company, as the 

appointment of Directors is according to the majority of votes according to the traditional voting 

mechanism. 

Thus, the chances of the minority in choosing their representatives within the board of 

directors will be very small, because the majority will decide the result, and this is what led to the 

need to search for a modern mechanism to enhance the chances of the minority in appointing their 

representatives, and the US state of Illinois was the first to adopt the cumulative voting mechanism 

in 1870 and followed during the next eighty years more than 22 US states, and the reason for the 

rapid spread of this system is due to the issuance of the banking Law in 1933, which imposed on 

national banks to elect the directors by cumulative voting
54

, the latter is a procedural system within 

the meetings of the general assembly of companies with regard to the election of board's members 

only, so that the shareholder is allowed to grant the voting block represented by the shares owned by 

him in the company's capital to one candidate or distribute it to more than one candidate, and this 

block is calculated for each shareholder by multiplying the number of shares he/she owns by the 

number of seats required to be filled by the candidates
55

. 

So according to the cumulative voting mechanism, if the company, for exemple has three (03) 

vacant seats on the board of directors and five (05) candidates for membership, the votes of each 

shareholder shall be multiplied by the number of seats as follows: 

- Shareholder (A) owns 30.000 shares × 03 (seats) 90.000 votes (majority) 

- Shareholder (B) owns 12.000 shares × 03 (seats) 36.000 votes (minority)  

- Shareholder (C) owns  5.000  shares × 03 (seats) 15.000 votes (minority) 

 

But if we take the ordinary vote, shareholder (A) will have only 30,000 votes, but he/she still 

has the right to repeat the vote for each candidate, and the same applies to shareholders (B) and (C). 

 

Illustrative table of the voting process according to the ordinary and cumulative method (01) 

Cumulative voting Ordinary voting 
Candidates 

shareholder shareholder shareholder shareholder shareholder shareholder 
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(C) (B) (A) (C) (B) (A) 

  030333   030333 First  

000333 000333  00333 000333  Second 

  030333   030333 Third 

   00333 000333  Fourth 

  030333   030333 Fifth 

000333 000333 030333 00333 000333 030333 Total votes 

Prepared by the researcher based on the example above. 

 

We note from extrapolating the illustrative table, that the minority represented by the 

shareholder (B) and (C) were unable to appoint their candidate to the board of directors by ordinary 

voting despite their union in voting in favor of the second and fourth candidates, as their votes 

combined amounted to 17.000 votes for each candidate, but it was not enough, because the majority 

represented by shareholder (A) has 30.000 votes that enabled him to control the three vacant seats. 

However, the situation is different if the cumulative voting formula is adopted, where the 

minority can win a seat because their votes increased from 12,000 to 36,000 for shareholder (B) and 

from 5,000 to 15,000 for shareholder (C), a total of 51,000 votes in favor of the second candidate, 

and in no case can the majority win all the positions no matter how much their votes are distributed 

to the other candidates. 

The application of this system has led to a rebalance between the majority and minority in the 

joint stock companies, where the minority can impose its presence in the composition of the board 

of directors, so it was adopted in most legislations and embodied in the decisions issued by the 

capital market authorities, but it differed in the extent to which it is mandatory for companies to 

adopt this system
56

. 

B) Reducing conflicts of interest 

The application of the principle of diversifying the composition of the board of directors is 

one of the most important principles of corporate governance that aims to enhance the control of the 

minority shareholder over the work of directors, but this principle cannot achieve effective results 

without supporting it with other mechanisms, as joint stock companies around the world have been 

exposed to financial crises that hit the funds of minority shareholders due to the lack of discipline of 

the directors and their preference their personal interests at the expense of the interests of the 

company, so most legislation and governance regulations sought to reduce this conflict by adopting 

the principle of forming independent commissions, in addition to the principle of dismantling the 

position of the chairman and the chief executive officer. 

1 - Role of independent commissions 

Independent committees are very important in enhancing the independence of the board of 

directors through their role in monitoring the work of directors from the moment they are 

nominated for membership of the board until the end of their term, and due to the many tasks 

exercised by the board of directors
57

, it was necessary to diversify these committees in order to be 

able to perform its tasks more effectively, but we will focus  in this part on the nomination and 

review committees as the most important committees that have a major role in enhancing the 

control of minority contributors. 

 
1-1 Nomination Committee 

The Nomination Committee plays a key role in determining the composition of the board of 

directors, as it is responsible for the future composition of the boards of directors, as this committee 

works to select the best competencies from directors and executive officers for their candidacy to 

the board of directors, which in turn prepares a report on the recommendations submitted to it by 

the committee and presents them to the general assembly for voting on their appointment, and also 

works to follow up on the procedures for temporary appointments carried out by the board of 
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directors when the positions of the directors become vacant between the two sessions of the 

ordinary general assembly
58

. 

According to the French Governance Regulation (AFEP), this committee must be formed by a 

majority of independent directors, and no executive director is involved in it
59

, but the chairman of 

the board of directors can be exempted from this ban, if the company adopts a system of separation 

between the position of chairman and executive officer
60

, and it is noted that despite the wide 

spread of this regulation in France, it did not address the ideal number of directors in the nomination 

committee or annual meetings, unlike the French Institute of Administrators (IFA), which has 

proposed that three to four members collectively have the necessary skills, it must be ensured that at 

least one member has real experience in human resource management, particularly with regard to 

the formation and development of management teams and the implementation of succession plans, 

and that the majority of the members of the nominating committee are independent directors of 

unsupervised companies. 

The Chairman of the Committee must always be independent, and its meetings should not be 

less than three times a year, in order to be able to conduct a full examination and discuss all the 

items on the agenda, and to carry out the various tasks entrusted to it by setting a detailed schedule 

under the responsibility of the Chairman of the Nominating Committee, to facilitate the 

implementation process and to ensure once a year that all tasks contained in the annual program are 

covered
61

. 
2-1 Audit Committee 

The Algerian Commercial Code does not contain an explicit provision on audit committees, but with 

reference to special laws, we find that the legislator stipulates in article 97 bis of Ordinance N
o
 03-11 on cash 

and loans
62

 that an internal supervisory body must be established in banks and financial institutions to verify 

the correctness of the financial information provided, and the Bank of Algeria has issued in this area 

Regulation N
o
 11-08 on the internal control of banks and financial institutions

63
, In the first paragraph of 

Article 02, it defined an audit committee as ”a committee that may be established by a deliberative body to 

assist it in the exercise of its functions. The deliberative body shall determine the composition, functions and 

modalities of the functioning of the Audit Committee and the conditions under which the auditors or any 

other person affiliated with the bank or financial institution concerned shall participate in the work of this 

committee”. 

It is clear from this text that the Algerian legislator has retracted his position on the obligation to 

establish the Audit Committee in Banks and Financial Institutions contained in the text of article 97 bis 

mentioned above, so that the formation of the committee is optional for the deliberation body, and did not 

specify the method of its formation and the rules for its organization, and he only referred in the second 

paragraph of article 02 of this system to prohibit the participation of members of the executive branch in the 

membership of the audit committee, while article 70 of the same system specified the oversight functions of 

the audit committee in once formed, which was based on verifying the clarity of the information provided, 

and assessing the regularity and importance of the accounting methods used in the preparation of accounts, 

and also estimates the effectiveness of internal control, especially with regard to the consistency of control 

and risk control systems, and despite the reference of the good governance charter of the institution to the 

possibility that the board of directors establish specialized committees that carry out the task of enlightening 

the directors and assisting the Board in making its decisions
64

, but it did not work to organize its composition 

and tasks, and this is considered a negligence on the part of the Algerian legislator, because the global crises 

that occurred to major banks were due to the lack of interest in strengthen the role of the internal supervision 

in controling the acts of managers
65

. 

Otherwise, the French legislator included the Audit Committee in the Commercial Code
66

  

and he defined its powers in following up on matters related to the preparation and control of 

accounting and financial information, the effectiveness of internal control and risk management 

systems, and the task of auditors, including recommending his appointment, but he did not control it 

with a certain number of members, as he authorized the Board of Directors to estimate them 

according to the size of the company
67

. 

The jurists
68

 believe that the effectiveness of the committee in performing its oversight 

mission and the benefit of the minority contributing to it, depends largely on the independence of its 
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chairman, and recommendations have been issued in this regard by KPMG experts stressing the 

need for the chairman of the committee to be an independent member, preferably a maximum of 

three to eight members to be able to play their full role in serving the quality of financial 

information provided to stakeholders
69

,.and this was confirmed by the French Governance 

Regulation (AFEP) when it recommended that the members of the committee must have financial 

or accounting skills, and that the percentage of independent directors in it should not be less than 

two-thirds, and the appointment or reappointment the chairman of the audit committee subject to 

special follow-up by the board of directors
70

, as for the powers vested in it by law, the audit 

committee is obliged to ensure the adequacy and consistency of accounting methods, in particular 

business transactions that may give rise to conflicts of interest, within the framework of its task of 

monitoring the effectiveness of internal control and risk management systems, and to listen to 

internal accountants and give its opinion on the organization of their departments
71

. 

The French legislator
72

 noted that the board of directors is responsible for the decisions it 

takes based on the reports submitted to it by the audit committee, and the board cannot invoke the 

errors of the committee, because it is obliged to follow up the work of the committee, but it remains 

the right to prosecute the members of the committee on the basis of negligence if this is proven
73

. 

2 - The impact of dismantling the position of the Chairman and the chief executive officer 

According to article 638 of the algerian commercial code, the chairman of the board of 

directors assumes the task of general management of the company and represents it in its relations 

with the others, and in this context he has broad powers to act in all circumstances on behalf of the 

company, and the latter is obliged to bear the results of his actions concluded with the others in 

good faith, even if he exceed the limits of his agency. 

On the other hand, article 639 of the same law allows the board of directors to appoint one or 

two natural persons as general managers to assist the chairman, if he so proposes. 

A closer look at the above shows that the Algerian legislator adopted the concentration of 

powers in the hands of the chairman of the board as president and chief executive officer, so that no 

one else has the authority to manage the company or deal on behalf of the company with others, 

while the general managers who are appointed at his suggestion are merely assistants. 

However, referring to the text of Article 641 paragraph 02, of the Algerian commercial code 

this characterization changes, as the legislator considered that general managers enjoy the same 

powers vested in the chairman towards the others, which means that they are authorized to act in the 

name of the company and conclude transactions that are the exclusive competence of the chairman. 

This contradiction in the texts leads to the intertwining of powers and weakening control over 

the person responsible for managing the company, so how can an assistant manager whose powers 

have been predetermined by the board and its chairman have the same powers as the first official in 

the company towards others?. 

Examining the source of this problem, it is clear that it stems from the old French legislation 

of companies of July 24, 1867, which stipulated in article 22, paragraph 01, that joint stock 

companies may be managed by one or more representatives from among the partners, and added in 

paragraph 2 the possibility of these agents appointing a director from among them or if the statute 

permits appointing a foreign person as executive officer to manage the company under their 

responsibility, and this was transferred to the corporate laws of the French colonies
74

. 

However, due to criticism of this law for confusing the powers of the chairman of the Board 

and the executive officers, and the division of responsibility resulting from the management of the 

company, it was repealed by the law of November 16, 1940, this latter included the model of 

concentration of powers in the position of the chief executive officer (CEO), followed by the law of 

March 4, 1943, which first came up with the idea that the chief executive officer could use an 

assistant executive officer
75

, the matter continued even after the issuance of the law of July 24, 

1966, which changed the nomenclature and did not change the content of the concentration of 

power
76

, and introduced the idea of the Assistant executive officer having the same powers as the 

chief executive officer
77

. 
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This matter changed after the issuance of the New Economic Regulations Law (NER) on May 

15, 2001, which came with a new trend to adopt the principles of governance and create a balance 

between the powers of the company's management organs by adopting the principle of separation 

between the position of chairman and executive officer, and although it was not mandatory, it gave 

shareholders the freedom to choose -within the company's statute- in the application between the 

system of concentration or dismantling
78

, in the latter, the authority of the chairman of the board is 

limited to the task of supervising the proper functioning of the board of directors only, without the 

possibility of carrying out the daily management of the company and representing it with others, 

which has become one of the tasks of the executive officer
79

, and this amendment also gave the 

executive officer in the event of dismantling the position of the chairman of the board of directors a 

better position in terms of his appointment and removal be from the board of directors without a 

proposal from the chairman, which gives him greater independence, especially since the general 

assembly also cannot remove him becuase he is from outside the company, in the event that the 

board of directors dismisses him without serious justification, he shall have the right to claim 

compensation on the basis of abuse of the right
80

. 

Despite the positivity brought by the NER law in terms of separating the position of the 

chairman from the executive officer, the French legislator allowed the chief executive officer to 

propose to the board of directors to use delegate officers to assist him, and decided for them the 

same powers enjoyed by the chief executive officer with the others
81

, and it may seem at first glance 

that the French legislator repeat the same mistake that occurred in the 1966 law, and that the result 

will be the same in terms of the division of responsibility between the chairman and the executive 

officers assigned. However, this is not true, in the past, the concentration of powers was in the 

hands of the chairman of the doard as president and executive officers, which complicated the 

process of monitoring his actions, as he is responsible for the meeting of the board and the 

preparation of the agenda and his vote is weighted for each voting process and has an impact on the 

course of things, all these powers make him able to impose his perceptions, but in the case of a 

executive officers from outside the board of directors, the president will act as an observer of the 

executive officers's work without complications, because dismantling the position will achieve a 

balance of powers between them, each according to his competence, which will force them to 

cooperate to achieve the company's goals, and thus maintain their privilege
82

, and this will serve the 

minority group and ensure that they obtain accurate data that enhance their supervisory powers. 

The Tunisian legislator had the courage to adopt this position since the 1985 law, thus 

preceding his French counterpart
83

, and remained dependent on the option of separating the powers 

of the chairman and executive officers even after the issuance of Law N
o
 93 of 2000, but it did not 

oblige companies to apply it, leaving them free to choose the way the company is managed within 

the statute
84

. 

It should be noted that most of the legislation and governance regulations did not adopt the 

French proposal, which remains flawed because it does not oblige the separation of the two 

positions, as most of them adopt preventing the combination of the functions of the general 

administration and the presidency of the board, it is unreasonable, according to professor Guyon's 

opinion, to leave the choice in an issue that all studies have proven bad results and negative effects 

on the interest of the company, especially on the minority in the case of companies listed on the 

stock exchange, whose management requires the availability of elements of disclosure, transparency 

and independence of the managers, all these factors make the company obligated to achieve the 

greatest protection for investors and shareholders
85

. 

Stemming from the above, that the Algerian legislator did not keep pace with the 

developments that took place in the French commercial law and maintained the concentration of 

powers in the hands of the chairman, without enabling shareholders to choose the management 

system that suits the company, and did not provide mechanisms to ensure that there is no conflict of 

interest resulting from this concentration, and the charter of good governance of the institution in 

Algeria did not specify its position on this principle, referring only to the inadmissibility of one 

person assuming the functions of the directorate (executive branch), and calling for the need for an 
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executive team placed under the responsibility of a director-general assisted by cadres who 

constitute the members of the directorate
86

. 

Conclusion 

The issue of the minority shareholding and its supervisory powers has always been the subject 

of wide controversy at the level of jurisprudence and the judiciary due to the imbalances witnessed 

by the theory of agency, and its inability to keep pace with the rapid changes that have occurred in 

joint stock companies, as the traditional authorities approved by comparative legislation with the 

aim of enabling the minority to extend its control over the work of the board of directors have 

become useless, and have caused judicial disputes that led to the disruption of the company's 

interests and damage to its reputation, In order to avoid these complications, it was necessary to 

adopt the principles of governance that have proven effective in achieving a balance between the 

legal positions of shareholders, reducing abuse of power, in addition to its ability to control the 

actions of the directors to ensure the transparency of the transactions they conduct in the name of 

the company. 

The accreditation of independent administrators has proven effective in ensuring the 

independence of the Board of Directors from the dominance of the majority shareholders, and their 

role in forming the Audit Committee and enhancing its role in monitoring the work of executive 

directors, in addition to adopting cumulative voting as an effective method that enables minority 

representation within the Board of Directors, as well as the principle of separating the position of 

chairman of the board of directors from the executive officer, which reduced conflicts of interest 

and strengthened control over the work of the executive officer. 

Based on the above, we propose the following recommendations: 

- The need to amend the Algerian commercial code and support it with provisions that give the 

minority shareholder the authority to conduct investigations that help them develop a clear picture 

of the results achieved by the board of directors.  

- Adopting the principles of corporate governance, especially those related to the need to form an 

audit committee, and making them mandatory for companies listed on the stock exchange, as well 

as public economic institutions, as a start to circulate them later to all companies. 
- Amending the commercial law and including the possibility of choosing the system of separating 

the position of the chairman of the board of directors from the executive officer, and making this 

separation mandatory for public economic institutions. 
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