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Abstract:

The United Nations, and The Human Rights Committee (hereinafter called
the committee) have made efforts to develop mechanisms, methods, and modalities
of its work. However, the civil and political rights guaranteed by the International
Covenant on civil and political rights (hereinafter called the covenant) continue to
be widely violated and require increased protection. To identify the obstacles
affecting task performance, we studied working rules and examined practices
based on United Nations reports and databases. We have thus concluded that the
number of cases before the committee and the tasks assigned to it are not
commensurate with its capabilities.
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Introduction:

According to Article 28 of the International Covenant on Civil and Political Rights, the
Human Rights Committee consists of eighteen independent experts who are citizens of the states
parties to the covenant. These experts are elected based on their integrity, competence, and legal
experience in the field of human rights, have moral character, and serve in their personal capacity.

The human rights committee is entrusted with the task of monitoring the implementation by
states parties the International Covenant on civil and political rights of their obligations, relying on
receiving and examining reports, receiving and studying complaints among states that accept this
procedure, receiving and studying individual complaints and general comments.

This committee cooperates and coordinates with various other human rights protection
mechanisms, both treaty and non-treaty, global and regional, and all stakeholders, including non-
governmental organizations.

The committee’s working methods and procedures are constantly evolving through the
guidelines adopted by it, general comments, and various reviews, whether in the framework of the
General Assembly's review of the Treaty System, the annual meeting of chairpersons of treaty
bodies, or through its findings at its sessions held three times a year.

Despite all those efforts to strengthen the mechanisms, methods, and modalities of the
committee's work, there are still many obstacles hindering its performance of its tasks, as evidenced
by the reality of the rights protected by the covenant, which necessitate examining those efforts and
obstacles to contribute to enhancing its effectiveness in the performance of its tasks.

For this purpose, we have adopted descriptive and analytical methods to study the rules
followed by the committee in its work and the reality of its practical practice through texts and the
data provided by the reports and databases of the United Nations and analyze them in order to
identify the shortcomings in those efforts and identify obstacles that affect its work.

We relied on the standards and classifications set by the United Nations in analyzing reports
and data, in addition to their recency, focusing on cases where human rights are more vulnerable to
violation, such as emergencies, counter-terrorism, and armed conflicts. We aimed for our findings to
be measurable by using the figures and statistics provided in UN databases.

Among the most important previous studies that addressed the topic, we mention :

1. Mohammed Khalil Al-Mousa, "The Status of General Comments in International Human

Rights Law : An Analytical Study of the General Comments of the Human Rights Committee,"
Studies in Sharia and Law Sciences, Vol. 45, No. 4, Supplement 3, 2018.
The article raises a fundamental issue regarding the basis from which general comments derive their
legal value and their legal status in relation to State parties. The study concluded that the general
comments of the Committee possess legitimacy both structurally and procedurally, meaning in
terms of the content of the comments and the process of their preparation and approval.

2. Saraghni Bouzid, "Treaty Bodies as Mechanisms for the International Protection of

Human Rights: The Human Rights Committee as a Model," Academic Journal for Legal Research,
Vol. 13, No. 1, 2016.
The article examines the effectiveness of treaty bodies in protecting human rights, using the Human
Rights Committee as a case study. The study focused on the mechanisms of reviewing reports and
receiving complaints, concluding that a strong respect for the principle of sovereignty and reliance
on diplomatic means in monitoring States' compliance with their commitments are significant
obstacles to the Committee's performance of its duties.

3. Omar Saadallah, "The Human Rights Committee: Tasks, Conditions, and Limits," Journal
of Studies and Research, Zian Ashour University - Djelfa, Vol. 5, No. 10, 2013.

The article investigates the Committee's contribution to the implementation of international human
rights law and international humanitarian law by examining the nature of the Committee, its tasks,
and the limits imposed by the Charter's provisions.
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Most of these studies, and others, relied on the nature of the Committee and the content of
its mechanisms and procedures in terms of preparation, processing, and approval by reviewing the
Covenant's provisions and UN decisions, focusing on inputs in assessing its work.

In contrast, our study primarily focused on outputs, namely the results of the Committee's
work and practices as presented in UN reports and databases, while not neglecting the inputs.

We divided this study into two main sections, namely:

The first section: Working Mechanisms of the Human Rights Committee
The second section: The Reality of Civil and Political Rights Under the Protection of the Human
Rights Committee

I. Working Mechanisms of the Human Rights Committee

To carry out its tasks, the committee uses a set of mechanisms: the reporting system and the
system of individual complaints. In addition, the Committee publishes its interpretation of the
provisions of the covenant, or what is known as general comments.

With regard to state complaints, as of March 26, 2021, the issuance of the declaration
provided for in Article forty-one of the covenant was limited to fifty states out of a total of 173
States Parties to the Covenant!, and none of these states, according to the reports of the human
rights committee, has filed a complaint against another state party to the covenant alleging that it
violated the rights protected by the covenant. In contrast, thousands of individual complaints?, we
will exclude the state complaint mechanism from our study, which focuses primarily on practice

I.1. Reporting procedure

Reporting is a mandatory procedure for states, imposed by all human rights treaties *.
including Article forty of the covenant, and it is constantly evolving due to the constant review of
this mechanism, both in terms of the functions it performs and the reports and content it produces.

1.1.1. Functions of the Reporting procedure

This procedure performs several important functions for the promotion and protection of
human rights, the most important of which are*:
1. A comprehensive review of the compatibility of the state's laws, administrative procedures, and
practices with its obligations under the covenant.
2. Monitoring the extent to which individuals actually exercise civil and political rights.
3. Providing the basis for assisting the state to develop clear policies that prioritize implementing
with the provisions of the covenant.
4. Enabling an effective assessment of the progress made in the fulfillment of the obligations
contained in the covenant.
5. Enabling the state to identify the difficulties and challenges facing the efforts made for the
progressive and full realization of all the rights set forth in the covenant.
6. Exchanging information and good practices between the states parties and the committee and
reaching a better understanding of the common problems faced by states will help reach collective
experiences that can be used by the committee to formulate its observations, guidance, and
recommendations, both to the state concerned and to the state’s parties in general.
7. The dialogue conducted by the committee between the state party concerned and a group of
independent and experienced experts during its consideration of reports makes it possible to identify
areas requiring improvement, make suggestions and highlight good practices that other states can
benefit from in their efforts to implement the covenant®.
8. The committee's cooperation and coordination with various other mechanisms, such as the
Human Rights Council and other treaty bodies, contribute to ensuring that the work and roles
performed by each of them are not duplicated, that they do not overlap, and that the scope of
protection is expanded to include the largest number of rights. In addition, coordination with NGOs
and other actors through the so-called shadow reports contributes to monitoring the real state of
compliance of states under the covenant.
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1.1.2. Types of Reports

The reporting mechanism includes: initial reports, periodic reports. The committee may also
request additional reports from states.®
1. Initial Reports

This type of report is submitted by the state during the first year in which it becomes a party
to the covenant, it includes the human rights situation on its territory, the guarantees it provides for
the protection of the rights set forth in the covenant, by addressing the constitutional and legal
framework, and the efforts made by the state to fulfil its obligations under the covenant, in addition
to describing the status of the existing situation with regard to the realization and enjoyment of the
rights set forth, and identifying the challenges and obstacles to the implementation of the covenant’.

The initial report forms the basis for the discussion of subsequent periodic reports because it
contains background information concerning the state concerned. This information is not repeated
in periodic reports unless it is necessary to update it or in case of non-submitting the initial reports.
2. Periodic Reports

The state concerned shall submit the periodic report on the date fixed by the committee at
the end of the concluding observations on the previous report submitted by the state, the content of
which is specified in the forty-first article of the Covenant and the guidelines as amended at the
seventieth session of the committee®.

Periodic reports contain information on the human rights situation, developments that have
taken place during the period since the previous report, legislative and administrative measures
taken by the state concerned in response to the concluding applications made by the committee
during the examination of the previous report®, and it recalls the challenges and obstacles that may
adversely affect the state's implementation of the provisions of the covenant *°.

3. Additional Reports

Article forty, paragraph 1(B), provided that the committee could request state parties to
submit additional reports whenever it deemed appropriate, even if they were obliged to submit
periodic reports on time.

We distinguish two types of Additional reports:

3.1. Supplementary Reports

Its purpose is either to obtain supplementary information that the committee deems
necessary due to a lack of information provided in the periodic or preliminary report in order for the
examination to be complete or the inability of state representatives to answer the questions posed
during the examination of the report. A state may resort to providing additional information to the
committee on its own initiative to improve its image, in response to what the dialogue may show of
the lack of accuracy of the information contained in the report™.

3.2. Emergency Reports

There were different views between supporters and opponents of the right of the committee
to request emergency reports from state parties to the covenant that are in emergency situations 2.
In 1982, the commission decided to postpone the discussion on this topic*.

In 1991, the members of the committee agreed that the committee could request emergency
reports from states parties, and the chairman of the committee expressed this by saying that: "recent
developments in the field of international law now make it easier for the committee to request states
to submit emergency reports"**.

The committee subsequently amended rule 66 of its rules of procedure to include in
Paragraph 2 the possibility of requesting emergency reports from member states, where it stipulated
that the committee may request the submission of this type of report either within periodic reports,
or at a time specified by the committee to address the request, or any time outside the period of its
sessions in the event of an exceptional situation™.

1.1.3. Content of Reports:
Each of the treaty committees has issued guidelines on the content, format and method of
preparation of reports, compiled at the request of the General Assembly in one volume °.
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Through these principles, the committee seeks to *:

1. Strengthening the ability of states to meet their reporting obligations in a timely and effective
manner.

2. Improving the effectiveness of the treaty monitoring system.

3. Enabling all committees to follow a single approach when considering reports submitted to them.
4. Ensuring equality and justice in the treatment of cases that are put to each committee, regardless
of the entity concerned.

Facilitate the collection of all necessary information for the consideration of reports by committees
without the need for supplementary information.

According to these guidelines the report is divided into two parts:

Part I: includes the Common Core document, containing:

1. Defining the reporting state in terms of its demography, social and cultural characteristics,
constitutional and political system, and legal structure.

2. Measures taken by the state to strengthen the protection of human rights, such as the ratification
of human rights treaties, the development of national structural, organizational, and legal
frameworks, the obligation to prepare reports, and the involvement of actors in their preparation
with reference to the participating parties, how and nature of their participation.

3. Providing general information on the actions and measures taken or planned to be taken to
ensure effective follow-up to the concluding observations issued by the committee after the
examination of its state report.

4. Information on the extent to which non-discrimination, equality, and fair trial guarantees are
guaranteed.

When preparing periodic reports, the state concerned should update the information

provided in the Common Core document if there is something that requires it'®.
Part two: In this context, article 66, paragraph 1, of the rules of procedure of the human rights
committee stipulates that this document contains the measures taken by states to ensure the
enjoyment of the rights protected by the covenant, the results achieved in this field, and the
obstacles and challenges facing the state concerned hindering its efforts to implement the
covenant™.

This is in accordance with the text of Article 1, the second paragraph of the covenant, which
obliges states to take internal measures to give effect to the rights contained in the covenant®.

In order to address the problem of the non-compliance of states in the preparation of their
reports with the text of Article Fortieth of the Covenant and the obvious difference in their form and
content, the committee adopted guidelines on the preparation of reports, through which it ensures
the unification of these reports and a complete picture of the progress achieved in".

The committee has adopted an optional procedure called the simplified reporting procedure,
similar to a number of treaty committees, including the Committee Against Torture and the
Committee on the Protection of the Rights of Migrant Workers. In order to facilitate the drafting of
reports and their consideration by the bodies, the committee hereby sends to the states’ parties to the
covenant a list of issues called pre-report issues, where the responses to those issues constitute the
content of the report prepared by the state in accordance with Article 40 of the covenant.?.

1.2. General Comments

In view of the different understanding and interpretation by states of the provisions of the
Covenant and the consequent difference in implementation, the human rights committee, like other
treaty bodies, has adopted general comments on the basis of the text of Article 40, paragraph 4, in
which it deals with specific topics or articles of the covenant in order to explain and interpret them
on the basis of its experience gained from studying the reports of states?>. These comments derive
their binding character from the fact that they are issued by the only supervisory authority
established by the covenant.
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1.2.1. Preparation of General Comments

To prepare draft general comments, the committee usually sets up a working group
consisting of five of its members, representing various regional groups, one week before its session,
before presenting them to it for discussion and adoption, including topics and materials on which
the committee issues general comments

In preparing general comments, the committee shall rely on the following principles®*:
1. “To address general comments to states parties in accordance with the fourth paragraph of
Article 40 of the covenant;
2. To encourage cooperation among states parties in the implementation of the covenant;
3. To summarize the experiences obtained by the committee from the processing of states ' reports;
4. To grab the attention of states parties to issues related to the improvement of reporting
procedures and the implementation of the covenant;
5. To value efforts to protect the rights protected by the covenant.”

1.2.2. Public Comment Functions

The role played by the committee through these comments represents a kind of indirect
protection exercised by the committee as an organ for the promotion of human rights and the
provision of appropriate conditions for protection, rather than as a protection organ®.

This function entrusted to the committee enables it to bring the covenant up to date with
modern conditions, which may have evolved substantially since the adoption of the covenant. For
this purpose, at its thirteenth session, it issued the first set of general comments dealing with the
provisions of Articles 2, 3, and 4 of the Covenant and subsequently issued a number of other
comments, revising and amending its previous comments in the light of new experiences?®.

1.2.3. Content of Public Comments:

Through the general comments, the committee commented on some articles of the covenant,
detailed how they are implemented, and addressed issues related to the fulfillment by state parties of
the obligations guaranteed by the covenant; for example, Comment No. 29 dealt in detail with
topics related to the application of Article 4 of the covenant, which regulates the state of emergency,
including:

The importance of the provisions of the fourth article in the protection of human rights in
such circumstances, and coordination between what is contained in the fourth article and article
forty of the covenant, so that the information contained in the reports of states is sufficient and
accurate on their laws and practices related to the use of extraordinary powers, and the formal and
objective conditions that must be

In view of the fact that states have not given the required attention to general comments, the
committee has adopted the inclusion of these comments regularly among the pre-report issues to
which we referred earlier, or under the simplified reporting procedure. In order to examine the
extent to which the state complies with the criteria set out in the general comments?.

1.3. Individual Complaints procedure
Avrticle | of the First Additional Protocol to the Covenant gives individuals the possibility to
submit complaints against their states to the committee for consideration, alleging violation of their
rights protected under the Covenant, provided that the state concerned is a party to the covenant®.
Articles | to VI covered the stages through which the complaint passes, starting from its
filing until the issuance of the committee's opinion and its notification.

1.3.1. Filing a Complaint

Every individual who has alleged an attack on one of his rights protected by the covenant has the
right to submit a written complaint to the committee for consideration after he has exhausted all
available domestic remedies®. The complaint goes through several stages before being processed,
the first of which is sending the complaint to the secretariat of the committee, and then the latter
sends it to the Special Rapporteur on letters, who can request additional information from the
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complainant within a period not exceeding two months. The complaint is then sent to the relevant
committee for comment and response within two to six months®",

1.3.2. Admissibility of the Complaint

The complaint shall be submitted to a working group consisting of five members elected by
the committee, which shall meet for one week in closed session prior to the session of the
committee and may request the complainant or the complaining state to provide it with any
information relating to the complaint. The committee first considers the admissibility of the
complaint on the basis of the following formal conditions®*:
1. That the complaint concerns a violation of a right provided for in the covenant;
2. The complainant must be a national of a state party to the protocol to submit the complaint in
writing;
3. The author of the letter must be known. This right should not be used arbitrarily, and the
submitted letter should not be incompatible with the provisions of the covenant;
4. The complainant or his representative may submit his complaint to the committee, and it may be
submitted by other persons if it turns out that the victim cannot submit it himself;
5. The violations that are the subject of the letter must not be earlier than the date of entry into force
of the Optional Protocol. However, letters that are the subject of violations that occurred earlier but
whose effects remained beyond the entry into force of the protocol can be accepted;
6. The complainant has exhausted all internal grievance methods, unless the internal grievance
procedures exceed reasonable deadlines;
7. The letter should not be considered by any international investigation or settlement body.

Article ninety-two of the rules of procedure gave the committee the power to request the
state concerned take interim measures when the persons claiming to be victims needed urgent
protection and could not afford to wait until the committee's opinion®.

1.3.3. Consideration of the Subject of the Complaint

After the formal acceptance of the complaint by the committee, it begins consideration of its
subject in closed sessions by notifying the complaining state and requesting that it submit its
observations on the subject of the complaint within six months. The committee then transmits the
state's response to the complainant for comment within two months. After reviewing all the
information and documents submitted by the parties, the committee may request additional
information from them and may also use one of the relevant United Nations bodies in order to fully
and correctly establish the facts of the complaint®.

1.3.4. Issuance of the Committee’s Opinion

After studying the subject of the complaint in a closed session, it issues its final opinion on
whether the violation subject to the complaint actually occurred or not. It shall be communicated to
both the complaining state and the complainant. The final acts of the committee shall be made
public, whether they relate to final opinions or decisions on the inadmissibility or suspension of
consideration of communications. The committee may also publish the names of the authors of the
complaints, unless it responds to the request of the complaints' authors and the defendants not to
publish.

I1. The Reality of Civil and Political Rights Under the Protection of the Human Rights
Committee

After we reviewed in the previous section the reporting mechanism, public comments,
individual complaints by analyzing the provisions of the covenant and the first Optional Protocol
thereto, and various relevant international documents. In this section, we will try to study the
effectiveness of reporting mechanisms and individual complaints, relying on the practical practice
documented by various international documents, the general comments are interpretations of the articles of
the covenant, which have a guiding role for the implementation of the provisions of the covenant. We will
limit ourselves in this axis to being guided by them.
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11.1. Effectiveness of the Reporting Mechanism in the Protection of Civil and Political Rights

The effectiveness of the reporting mechanism is demonstrated by the rules followed by the
Human Rights Committee in the examination of reports, the concluding observations it issues
afterwards, the follow-up to the implementation of those concluding observations and the
recommendations they contain, and the extent to which states respond to those recommendations
and to the guidelines on reporting.

11.1.1. Examination of Reports

The conventions did not explicitly provide for the organization of an interactive dialogue to
examine states' reports, but the treaty committees adopted it as an additional opportunity to provide
information on the implementation of treaty obligations and concluding observations issued by
treaty bodies at the conclusion of the examination of the previous report, and the process of
examining reports is carried out in the following form*>:
1. Each report submitted to two consecutive sessions of the committee for examination shall be
assigned at the first session to the Working Group on the Country Report, which consists of four to
six committee members, including at least one from the reporting state's region, and designates one
member as rapporteur.
2. The representative of the state is first requested to make a brief presentation of the report. It may
also provide written replies to the list of issues prepared by the Working Group mentioned in the
preceding paragraph.
3. The committee examines the report on the basis of each set of materials, taking into account, in
particular, the replies submitted by the state concerned on the list of issues. In this context, the
chairman of the committee usually invites the members of the committee to ask questions, make
observations, and make comments on each of the issues raised and related to the realization of the
rights set forth in the covenant.
4. The chairman of the committee invites the representatives of the state party to respond
immediately to those issues that do not require further reflection and research; other issues that
remain unanswered can be taken up at a later meeting.
5. Representatives of specialized agencies and other relevant international bodies, such as
international non-governmental organizations, may be invited to contribute to any stage of the
dialogue through informal meetings, and representatives of state parties may attend meetings of the
committee when examining the reports®®.
After passing the previous stages comes the stage of discussion of the draft concluding observations
in a closed meeting of the committee, with a view to its adoption by consensus. Concluding
observations are generally divided into: introduction, positive factors, main concerns, and
recommendations; the latter take up the bulk of the concluding observations. The state concerned
shall then determine the date on which it should submit its periodic report. The concluding
observations are then transmitted to the state after their adoption, and the committee publishes them
and includes them in the annual report of it

11.1.2. Follow-up to Concluding Observations

Article 101, the third paragraph of the articles of procedure of the committee, provides for
the appointment of a special rapporteur on concluding observations, who shall prepare a report
within a specified period not exceeding one year from the adoption of the concluding observations,
based on the reports of the state concerned or any other sources of information related to the efforts
and measures taken to implement the recommendations of the committee. This progress report shall
contain proposals to the committee, which shall subsequently discuss them for the adoption of such
actions as changing the date of submission of the next report, convening a meeting of
representatives of the state with the Special Rapporteur, or requesting additional information, the
latter often replacing supplementary reports or reports of necessity required by the state®’.

If the committee did not cooperate in general, such as late submission of reports, failure to
do so, or failure to send a delegation to examine the report, you record this in the annual report of
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the committee after reminding the state of its duties in this area. In the absence of the submission of
the report, it may also, after notifying the state The committee may draw on such sources as it deems
appropriate to discuss publicly the efforts of the state concerned to fulfill its obligations under the
covenant, after which it adopts the concluding observations=2.
11.1.3. Sample from Concluding Observations

After examining state reports, the human rights committee often submits concluding
observations concerning exceptional circumstances, such as the application of the fourth Article of
the Covenant, or fulfilling the obligations under the covenant while combating terrorism, or the
application of the provisions of the Covenant during armed conflicts, which are listed below as
examples of concluding observations submitted by the committee:
1. Observance of the Provisions of the Covenant during States of Emergency
In its Concluding Observations on The Gambia, the committee expressed concern that Article 35(2)
of the Constitution, which provides for the restriction of certain rights in emergency situations, does
not fully comply with Article 4(2) of the Covenant and made a recommendation in this regard,
inviting the state party to revise this article to bring it into line with Article 4(2), taking into account
general comment 29(2001) on derogation from the provisions of the Covenant during emergency
situations®.
In its concluding observations on Uruguay, the committee regretted that it had not amended its
constitutional provisions relating to the regime to be applied in emergency situations, in particular
Acrticles 31, 168, and paragraph 17, because the reasons justifying the declaration of such situations
were too broad and its legal system did not define non-derogable rights, despite the committee's
emphasis in its previous concluding observations on the need to respect and implement the
provisions of Article 4 of the covenant®.
The concluding observations submitted by the committee to Kyrgyzstan regarding its imposition of
a state of emergency in 2010 included a reference to various reports documenting its non-
compliance with the provisions of Article 4 of the covenant, including the protection of non-
derogable rights, during which some of them, such as the right to life and the right not to be
subjected to torture, were violated, and recommendations were made to it to amend its laws and
adapt the measures taken in these circumstances to fully comply with Article 4 of the covenant®".
2. Application of the Provisions of the Covenant While Countering Terrorism:
The committee submitted observations to Gambia concerning the broad definition of terrorist acts
provided for in Article 2 of the 2002 Anti-Terrorism Act, which confuses terrorist crimes with
ordinary crimes, and the lack of information on the application of the law in accordance with the
provisions of the covenant. It was recommended that the state review it and include guarantees
allowing the enjoyment of the rights set forth in the covenant®.
It criticized the information provided to it by Kyrgyzstan on its anti-terrorist laws and their
implementation, considering it insufficient, the use of lethal force during special operations, the
failure to provide the required information on laws prohibiting the use of lethal force to the extent
strictly necessary, and recommended that its anti-terrorist legislation and the procedures for its
implementation comply with the provisions of the covenant®.
With regard to the French Anti-Terrorism Law No. 2014/1353, issued on November 13, 2014, it
was noted that it is difficult to reconcile its provisions with the rights enshrined in the Covenant and
for this, it recommended that it must be revised*.
3. Observance of the Provisions of the Covenant During Armed Conflicts:
The human rights committee expressed concern about the disproportionate number of civilian
casualties, including children, and the destruction of homes and other civilian infrastructure,
including medical facilities and schools, in particular UNRWA schools used as shelters for
civilians, and other UN facilities committed by lIsrael in the Gaza Strip in 2008, 2009, 2012, and
2014. In this regard, it is recommended that Israel recognize that the provisions of the covenant
represent the minimum obligation to respect in armed conflicts and occupation, along with the
provisions of international humanitarian law, and reform its investigation system and punish the
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perpetrators of violations, especially those in positions of command, commensurate with the gravity

of the acts committed™®.

11.1.4. Assessing the Response of States to the Committee’s Recommendations

The commission developed a set of criteria for assessing the responses of states, dividing according

to the following:

A.Reply/action | B. Reply/action | C. Reply/action D. No E. Information
largely partially not satisfactory | cooperation or measures
Satisfactory satisfactory with the taken are
Committee: contrary to or
reflect rejection
of the
recommendation.

The State party | The State party | A response has | No follow-up

has provided
evidence of
significant
action taken
towards the
implementation

has taken steps
towards the
implementation
of the
recommendation,
but additional

been received,
but action taken
or information
provided by the
State party is
not relevant or

report has been
received after
the
reminder(s).

of the information or does not
recommendation | action remains implement the
made by the necessary recommendation
Committee.

Table (01)*

It is noted that, although there are a large number of responses classified under categories D,
E, and C, the committee does not have effective mechanisms to compel states to implement its
recommendations, and its resolutions in this regard have not gone beyond repeating its
recommendations, requesting additional information related to the implementation of its
recommendations, or temporarily suspending follow-up®’.

With regard to the reporting obligation, as of March 25, 2022, six countries were late in
submitting their initial report and 24 countries were late in submitting their periodic report, 29 of
which were delayed for less than five years, while only one was delayed for more than five years.

4|J we compare it with the period before March 30, 2017, in which the commission registered
a delay™:

18 states parties at the time of submission of their initial report, some of which are nearly thirty
years old (e.g. Equatorial Guinea);

The number of state parties that have exceeded ten years to submit their periodic report reached 13
states; some of them reached 18 years, such as Nigeria and Senegal; and the delay ranged from five
to ten years for eleven states;

While the delay was less than five years for twenty-six countries.

We note an improvement in the response of states, but this delay continues to be a concern
for the committee, so that in each of its reports it records:

“The Committee wishes to reiterate that States parties to the Covenant must submit the reports
referred to in article 40 of the Covenant on time so that the Committee can duly perform its
functions under that article. Regrettably, serious delays have been noted since the establishment of
the Committee. The Committee notes with concern that the failure of States parties to submit
reports hinders the performance of its monitoring functions under article 40 of the Covenant. The
Committee reiterates that States with overdue reports are in default of their obligations under that

article™®,
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Despite the high number of states in breach of that obligation, the committee merely recalled
that obligation and the seriousness of its non-fulfillment.

If we link the violation of this obligation, the quality of the decisions that the committee can
take, and the fact that the human rights committee, like other treaty bodies, does not have an
effective means of implementing its recommendations with the widespread and serious violations of
human rights contained in various international reports, including the reports of the human rights
committee, we come to one of the main reasons for the persistence of human suffering despite all
these efforts.

In fact, the non-submission of reports or their delay may be due to the existence of
exceptional circumstances experienced by the state, and this may be due to the heavy burden borne
by states due to the large number of treaty or non-treaty mechanisms that require such a procedure,
as well as attending and preparing for sessions, which requires alleviating this burden.

On the other hand, even if states have committed themselves to submitting reports on time,
they often tend, through the information provided to the committee, to justify their positions and
actions and link them to their right to protect their national security, especially in the framework of
the so-called fight against terrorism and the necessary special laws and procedures.

11.2. The Effectiveness of the Individual Complaints Mechanism in the Protection of Civil and
Political Rights

The complaints system has contributed to clarifying many of the provisions and guarantees
of international human rights law and has established many principles, through the opinions issued
by the human rights committee in various appeals addressed to it. For example, the principles drawn
from the committee's various opinions on individual complaints against states that have attempted
to invoke Article 1V of the Covenant to justify their conduct during States of emergency®’:

1. A state invoking the text of Article IV has the burden of proving the factual and legal
justification that prompted it to derogate from the obligations arising from the Covenant, and in case
of its failure, it is unacceptable for it to invoke this text before the committee to argue that the rights
allegedly violated were suspended or restricted by exceptional circumstances;

2. The invocation of the text of the first paragraph of Article IV by the respondent state is
admissible only to the extent of the rights that have been notified internationally about their
suspension or restriction in accordance with the international notification procedure provided for in
the third paragraph of this article;

3. It is not acceptable for the respondent state to invoke the text of the first paragraph of Article IV,
or, in other words, exceptional circumstances, to justify any violations committed against the rights
and freedoms provided for in the second paragraph of that article.

On the basis of these and other principles, the committee examined several complaints

alleging violations, and the accused State claimed in return that its right to impose a state of
emergency had been used. In doing so, the committee contributed to the redress of individuals and
securing their rights that have been violated, such as cases of administrative detention, enforced
disappearance, torture, unlawful killing, or violation of judicial guarantees, for example, in the
following cases:
- The case of Bozo Mandi¢ v. Bosnia and Herzegovina, communication No. 2064/2011 dated April
15, 2011°, in which the appellant raised several substantive issues Alleged violation of a set of
rights contained in Articles 2, Paragraph 3, articles 6, 7, 18, 23, paragraph 1, occurred during the
Bosnian War in 1992 by the Territorial Defense Forces Serbian;

After examining the complaint, the committee considered that the member state should
assume its responsibility to provide it with effective remedies, to bring those responsible for the
death to justice without undue delay, to provide the author with psychological rehabilitation and
medical care, adequate and appropriate compensation, and appropriate measures of satisfaction, to
ensure that such violations do not recur, and to put appropriate means of investigation in cases of
extrajudicial killings as well as appropriate measures of compensation within the reach of the
families of missing persons.
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In its opinion, the committee concluded that the state party is under an obligation to provide
the author with an effective remedy, to strengthen its efforts to bring those responsible for the death
to justice without undue delay, to provide the author with psychological rehabilitation and medical
care, adequate and appropriate compensation, and appropriate measures of satisfaction, to prevent
similar violations in the future, and in particular to ensure that investigations into allegations of
extrajudicial killings and appropriate measures of compensation are accessible to the families of
missing persons.

The committee has gone so far as to direct its control over laws, legislation, and decisions
that constitute a violation of the rights established in the covenant. For example, in her views on the
communication submitted by P. B. against Algeria on June 18, 2013, Despite the state's protest of
the security conditions in the country, which prompted it to declare a state of emergency, which was
notified to the United Nations Secretariat in accordance with paragraph 3 of Article 3 of the
covenant. However, among its views, the committee calls on the state party to revise its legislation
in accordance with its obligation under Article 2, Paragraph 2, and, in particular, to repeal the
provisions of Order 06.01 on national reconciliation, which, in its view, are incompatible with the
covenant®.

In a number of opinions, the committee held that the existence of exceptional circumstances
did not exempt the state from the responsibility to compensate victims for violations of their
Covenant rights. For example, the commission concluded that Colombia was responsible for
compensating the complainant for the murder of his wife in that incident, despite her argument that
there was a state of emergency in the country at the time of that incident™.

The committee has continuously developed its working methods to ensure the effectiveness
of the individual complaint mechanism, for example:

1. Based on the totality of its previous views on individual communications, the committee adopted
at its 118th session a set of guidelines on the redress of victims, including restitution, compensation,
rehabilitation, measures of satisfaction, and non-repetition of similar violations>*.

2. A special rapporteur has been appointed on the follow-up of views, who submits a report to the
committee for adoption at each of its sessions, through which he gathers the information he has
obtained during each reporting period from various sources, whether from the states parties
themselves, non-governmental organizations, or various actors, and maintains a dialogue with the
states concerned, urging them to implement™.

3. At the end of its views submitted on the occasion of the examination of complaints, the
committee requests the state concerned to inform it, within a period not exceeding 180 days, of
everything it is doing to give effect to its views, within a period not exceeding 180 days.

4. The committee includes cases of non-response in its annual reports and in follow-up reports, and
these issues can also be included in the list of issues submitted to states when preparing or
examining the report. All this is done in public, which causes embarrassment and pressure on the
state and may prompt it to change its position.

The effectiveness of the committee in dealing with complaints received by it is limited by
the lack of cooperation of states in many cases, both by not submitting observations on the
admissibility of the communication and the merits of the authors' claims and by the fact that states
ignored the implementation of their views®®. The number of cases submitted exceeded the
committee's capacity (see Table 2), and the pressure exerted on the authors by the complaining state
> In its annual reports, including the last one, the commission has expressed that its capacity to
perform its tasks, including addressing the backlog of cases, is severely limited due to a lack of the
sufficient number of staff resources®.
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Year New cases Cases Pending cases at
registered concluded 31 December 2021
2021 212 132 1273
2020 170 155 1193
2019 413 134 1178
2018 190 101 746
2017 167 131 635
2016 24 113 599
2015 196 101 532
Table (02)*

Despite the committee's tireless efforts to improve its working methods and the concrete
results that we have seen through the many cases it has dealt with and the jurisprudence that has
added important rules to the jurisprudence and practice of international human rights law, the
committee has continued to receive complaints from a number of victims stating that their situation
has not changed and that they have not been given a way to rectify their situation®.

Perhaps the main reason is that, under the covenant or the protocol, the committee does not
have executive powers to enable it to implement its opinions issued after considering complaints,
and even the decisions issued by the committee have not taken the character of decisions or judicial
rulings, but the fourth paragraph of Article V of the covenant described them as opinions, so that
the matter of their implementation remains left to the good faith of the state or to the extent of its
impact on international pressure, and this varies from one state to another.

Conclusion:

The relevant committee plays an important role in monitoring the real state of compliance of
states under the Covenant and the protection of civil and political rights in various circumstances
experienced by individuals and societies. Especially with the approach developed by the United
Nations for cooperation and coordination between the committee and the various mechanisms for
the protection of human rights and the tight organization both in terms of its composition and in
terms of the clarity of its tasks or in terms of procedures and methods of work and the continuous
development of its mechanisms of work, for example, it introduced the so-called intermediate
procedure for preparing reports, additional reports, and additional information, relying on other
sources in cases of non-cooperation by the state concerned, and adopting the most important
measures of reparation such as restitution, compensation, and satisfaction for the victims.

However, the situation of the victims has not changed much, and many of them have not had
a way to rectify their situation, and widespread violations continue, and a large number of cases
have not been addressed, with the weak response of states to the recommendations of the committee
and the existence of many emergency situations, especially military coups in Africa, without taking
into account the provisions of Article 4 of the covenant:

1. The committee does not have executive powers either to implement its opinions after considering
complaints, to force states to cooperate with it, or to implement its recommendations.

2. The intensity of the issues and tasks before the committee far exceeds the material and human
resources available to it.

3. The lack of expansion of the scope of the individual complaints mechanism to states not parties
to the first Optional Protocol made it limited in effect, and depriving citizens of other states parties
to the covenant.

4. The state complaints mechanism has not been effective in practice because it requires states to
accept this procedure, which has been carried out only to a narrow extent, and not resort to it.
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5. The weak cooperation of states with the committee, especially with regard to the delay of reports
on the date of their submission, examination, and use to justify instead of giving the real situation,
or the pressure exerted by states on complainants.
6. The committee issues opinions, not judicial decisions or judgments, following its consideration
of individual complaints.
7. It is limited to forcing states to implement their recommendations and cooperate with them, to
include cases of non-response in their reports, and to publish those reports to put pressure on states.
8. The intensity of states' obligations to various mechanisms for the protection of human rights,
both treaty and non-treaty, global and regional, especially with regard to the submission of reports,
attendance, and preparation for courses.

To remove these obstacles or at least alleviate them, we propose the following:
1. To work on the proposal calling for the state to submit a single joint report to all treaty bodies to
which it is a party and not to limit coordination between the treaty committees to the annual
meeting of chairpersons, and to develop this to establish a permanent bureau that includes
representatives of the committees.
2. Adoption by treaty bodies of parallel general comments on common issues.
3. To work on the proposal to hold sessions in regional centers of the United Nations to bring the
work of the committee closer to the state’s parties and civil society.
4. The UN Security Council should adopt a resolution that considers military coups, at least those
that do not comply with the provisions of Article 4 of the Covenant, as a threat to international
peace and security because of their impact on human rights.
5. Increase the material and human capabilities of the commission in line with the volume of tasks
assigned to it and the issues before it.
6. To give judicial status to the decisions of the committee following its consideration of individual
complaints.
7. to provide the committee with executive powers, such as giving it the right to submit a direct
report, which can be shared with the rest of the treaty committees to the UN Security Council,
including issues and situations that it considers to threaten international peace and security for
decision, or giving it the power to refer to the International Criminal Court for crimes within the
jurisdiction of the court, and this requires amending the statute of the court.
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