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Abstract :

The 2020 constitutional amendment introduced significant
developments regarding in the exception of unconstitutionality.
Article 195 (paragraph 1) of the amended Constitution permitted
the Constitutional Court to be referred to in matters of
unconstitutionality by the Supreme Court or the Council of State
when a party to an ongoing lawsuit claims that the legislative or
regulatory provision on which the case’s outcome depends,
violates their rights and freedoms guaranteed by the Constitution.
This distinguishes it from Article 188 of the 2016 constitutional
amendment, particularly in terms of scope.

While the legislative act generally has a clear meaning, the
regulatory act is not as clear, since the term "regulation (s)"
broadly encompasses many texts issued by the executive power.
Therefore, the concept of "regulation" as intended by Article 195
(paragraph 1) of the constitution has to be precisely defined in
order to delineate the scope and limits of the exception of
unconstitutionality.

The Constitutional Court received a parliamentary referral
regarding the interpretation of phrases contained in Articles 141
(paragraph 1) and 195 (paragraph 1) of the Constitution, which
presented a significant legal opportunity to interpret these
phrases and outline the scope of the Constitutional Court's
constitutional review. This resulted in the issuance of Opinion N°
24-1 on 16 January 2024.
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This article primarily addresses the definition of the
exception of unconstitutionality with regard to regulatory acts,
examining their significance, and fundamental references. It also
examines the constitutional boundaries between legislation and
regulation, provides a precise definition of the regulatory act to
which the exception of unconstitutionality applies, and finally
analyzes the content and judicial and human rights implications

of this landmark opinion.

Keywords : The concept of independent organisation, The field
of the exception of unconstitutionality.
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