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Abstract Keywords

The right to access public information is a relatively modern human right and is Public information;
considered the cornerstone and key factor in determining the level of democracy in  Right;

countries. It plays a significant role in achieving transparency and reducing  Access;
corruption. However, the effective realization of this right cannot be achieved merely ~ Administration;

by its inclusion in international charters and domestic laws. States must adopt a set of ~ Individuals.
principles to enable individuals to fully enjoy this right. Since this right intersects with

the confidentiality of the administration, it was necessary to establish procedural,

administrative, and judicial safeguards to balance the enjoyment of this right by

individuals with the protection of the public interest. Additionally, these safeguards

aim to protect this right from administrative abuse.

Lalidal) cilalgy) dalad) cila glaall o Jga sl gﬁ Gl

¢alall il shadll oadls
¢ aall

¢ s Spanl et N ~Uaall 5 Ay 50 30 jaa iy g Lassd Aaad) Gl (3 g8 (g0 e slaall () Jgaa bl 8 a1 )

¢ ,laY) G 13gd (ladll (Sl QY 5 bl (e aal) 5 B8N GaiaS (B 0S50 aalys Joall Aokl e 52

ALY OSaid (el e Aan i G Jpall o cang J Alalal) il gl 5 sl (58 5all b e Gaill 3 jae

@M}aﬂjbbaﬂ-“)}‘U\-'L“‘@‘}UAMVU\S‘E‘)“Y|%)‘“UWLSA-“ \M&‘M}Mé&ﬂ‘wd‘)&y\
23 055 ) Bnl () Agn e Adall daladls Aga e gal) e S @36 O ()58 ikl
solayl uuujw‘\iq\.a;‘;‘r_ Jand Glilaall

* Corresponding author. E-mail: k.kantar@univ-skikda.dz
Doi:

© Constantine 1 University, Algeria, 2025.
E-ISSN: 2588-2007 ---Journal homepage: http://revue.umc.edu.dz/index.php/h


http://revue.umc.edu.dz/index.php/h
mailto:k.kantar@univ-skikda.dz
mailto:k.kantar@univ-skikda.dz

Kawthar KANTAR

I- Introduction:

Historically, nations used secrecy to handle state matters, believing it a means of preserving power. The state was a
coercive power under this lack of openness and lack of public involvement in government since it was not required to
explain its deeds to its people. But as time went on, countries came to understand that a democratic government respecting
human rights was the only way to attain progress and the fulfillment of economic and social prosperity. This can only be
done by giving people the right to access public knowledge.

The significance of this topic is in the fact that the right to access information is not only a need for people but also a
fundamental need for governments and their institutions to create their openness and integrity and to separate themselves
from corruption. This guarantees the effective operation of state institutions and administrations. Moreover, it seeks to
investigate the balance between people's right to access information and the confidentiality of administration to safeguard
the public interest.

Achieving transparency and openness in governments and administrations depends on the actual application of the
entitlement to obtain accessible data.. On the other hand, we discover that for public interest reasons administrations
continue to be secretive. The question then becomes how to balance the efficient execution of the right to access
information, public interest, and the concept of administrative confidentiality.

Analytical thinking was our main tool to solve this problem; descriptive thinking was our secondary tool. These methods
are the most appropriate for this research, in which we examined the data pertaining to the right to access information in
the model law on the right to access information and connected it to reality.

Consistent with the goal of the study, we split this work into two primary parts: the first addresses the character of the
entitlement to obtain accessible data.; the second is focused on the guarantees for exercising the entitlement to obtain
accessible data..

I.1. The Concept of the entitlement to obtain accessible data:

Over 200 years ago, Sweden became the first nation to officially acknowledge the entitlement to obtain accessible data.
(Mendel, 2003); this happened in 1766 with the passage of the Swedish Press and Pen Law. Though early
acknowledgment, the importance of this right stayed modest until World War II's conclusion. Only then did nations
understand the need of this right and start to include it in several international charters and declarations. Later, attempts
were undertaken to confirm this right locally. Over the last thirty years, this right has been enshrined in national
constitutions and followed by the implementation of particular internal laws, therefore gaining great awareness among
nations. We will investigate the idea of the entitlement to obtain accessible data. and the values on which it is founded to
better grasp its character.

I.1.1. The Concept of the entitlement to obtain accessible data:

The idea that public authorities act as agents for people in managing public affairs underpins the right to access
information. In this role, these authorities have knowledge. Being just agents, they lack the authority to deny people access
to information as people are the rightful owners of such knowledge considering their central involvement in and
partnership with development (Al-Enezi, 2021, p. 50). Studying the idea of the right to access information requires first
defining it and then investigating its relevance.

1.1.1.1. Definition of the entitlement to obtain accessible data:

One of the more recent rights is the entitlement to obtain accessible data., thus it has not yet completely evolved in all its
facets. For this reason, academics have been unable to offer a clear and thorough definition of this right. Examining this
right reveals two main components: one unfavorable and the other favorable.

I.A. The Negative Definition of the entitlement to obtain accessible data:

From a negative angle, the right to access information is the liberty to pursue knowledge. This is called "negative
information," which characterizes a public administration attitude that only reacts to external requests for information.
Therefore, every natural or legal entity has the right to ask information from the appropriate public authorities; these
authorities are required to answer the request unless explicit legal provisions exempt the information (Parisi, 2004, pp.
09-10).
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I.B. The Positive Definition of the entitlement to obtain accessible data:

In its positive sense, the right to access information is the right to get information straight from public organizations
without having to file a request. In this respect, the government actively notifies the public and every person has the right
to access information without first asking or performing actions (Parisi, 2004, p. 10).

I.1.1.2. The Importance of the entitlement to obtain accessible data:

The transparent management of public administrations and state institutions has become an urgent need for nations
seeking justice, development, and democratic governance, thus the entitlement to obtain accessible data. is of great
relevance. The following points make clear the significance of the entitlement to obtain accessible data.:

— Allowing people access to and knowledge of accessible data builds a trust relationship between the public and
the administration. Involving people in decision-making and giving them access to information helps to promote
the administration's openness to citizens as well. Exercising the right to access information helps to political and
administrative openness (Ben Moussa, 2020, pp. 57-63). While political openness increases citizen political
involvement, administrative openness turns people into active participants in governments.

— The realization of democracy is made possible by citizens' right to information access. Enabling people to get
and be aware of information helps to achieve this as does the government's policy of informing the public.

— Fighting administrative corruption: The lack of information among citizens fosters administrative and financial
corruption by secrecy, which harms development and progress. Conversely, giving people access to information
helps them to monitor institutions and administrative bodies, therefore supporting the battle against corruption.

Emphasizing the need of this right in fighting corruption (United Nations, 2003), the United Nations Convention against
Corruption views it as one of the efficient strategies in this respect. Article 5 of the Convention states that every member
country shall, in line with its domestic legal system, create and carry out efficient and coordinated anti-corruption policies
that foster community involvement and reflect the rule of law, good public asset management, integrity, openness, and
responsibility.

Citing Article 10, it outlines the required actions governments must take to fight corruption. These policies call for using
procedures, laws, and actions that let people get information about the organization and operation of public
administrations as well as the decision-making processes inside them, therefore giving them access to knowledge.
Furthermore, reducing administrative processes tries to help people reach the qualified authorities in charge of making
decisions. At last, stressing also is the distribution of knowledge, which might cover regular reports on corruption threats
in public administration.

Information is basic for industry and commerce; anyone trying to make a deal without access to pertinent information is
sure to suffer losses (Hill, 2004, p. 270). Access to information by citizens helps to promote economic competition,
improve work efficiency, and remove monopolies, therefore attaining economic balance.

Realizing social justice is made possible by access to information. Making information accessible helps one to know the
living conditions of people, therefore enabling them to evaluate and track the economic policies of the government. Thus,
giving people information helps to supervise government policy by encouraging more work to guarantee the equity of its
policies, which then raises living standards and lowers poverty.

I.1.2. Principles of the entitlement to obtain accessible data:

Knowing the entitlement to obtain accessible data. by itself is inadequate; its application is essential. Thus, it is crucial to
embrace ideas that let the people completely use this right. The organization Article 190 has developed a set of ideas on
this right and advised countries to follow them. In his yearly report for 2000® (Hussain, 2000), the United Nations Special
Rapporteur on Freedom of Opinion and Expression supported these ideas. Among the ideas are the need to encourage
open government and the public's entitlement to information access.

I.1.2.1 Principle of Maximum Disclosure of Accessible data:

All information should be revealed, per the principle of maximum disclosure, unless legally exempting it. This implies
that, in writing laws on the right to access information, governments should restrict the exceptions to this right. Public
authorities have to show that information within the range of exceptions is private (Hussain, 2000, p. 53). Examining the
several legal systems of other nations shows that this idea is generally used. Its application is clear in giving this right to
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legal entities as well as people, public or private. Public bodies, whether central or local, legislative, executive, or judicial,
whether in the public or private sector, are obligated to disclose information (Article 19 of Organization, pp. 1-2).

1.1.2.2 Principle of Mandatory Publication:

Apart from allowing the public to get information, the right of people to access information also implies the
administration's duty to widely disseminate information even in the absence of a request, only legal standards limiting
disclosure (Laajal, 2011, p. 13). Publishing information proactively by the administration before the public requests it
helps to build public confidence in the administration and guarantees openness.

1.1.2.3 Principle of Promoting Open Government:

One of the basic cornerstones of good governance is government transparency. The government has to take several
actions—including (Boserup, 2009, pp. 15-17):
—  Proactively providing information it holds without waiting for a request.

—  Supplying information it holds upon request.
— Engaging the public through public campaigns.
— Including the public in the formulation and implementation of policies by means of committee and council

participation.

The government has to first be ready to act in order to reach these goals; on the other hand, it should encourage an open-
government culture by informing the people about their right to access information.

1.1.2.4 Principle of Limited Scope of Exceptions:

Unless they decide the information qualifies under exceptions, public agencies have to answer every personal inquiry for
information. Refusal to reveal information is only justified if the public body can show that three particular criteria apply
to the information:

Information release has to be connected to a legal goal as specified in the statute.
— The disclosure of information must threaten to cause significant harm to this purpose.

— The harm to the purpose must outweigh the public interest in accessing the information (Article 19 of

Organization, pp. 04-05).

Thus, information falling under exceptions is regarded as private and should not be revealed. These instances can be
summed up as follows (Al-Enezi, 2021, pp. 85-81):

— Matters of national security and defense demand great confidentiality. The administration has great latitude in
judging the kind of papers and records sought for disclosure. But the phrase "military secrets" can sometimes be
unclear since some issues are too sensitive for state authorities but cannot be labeled military secrets. The French
Council of State decided on 12/07/2020 that a researcher might access President Frangois Mitterrand's archive
on the 1994 Rwandan genocide. The ruling said the appellant had a valid need to access the archives as the
scholar had a valid need to use the papers for his historical study. This was consistent with the right to obtain
and spread knowledge and ideas to promote debate and research on the subject (State Council, 2020).

The Council of State in this instance looked at the data from a scientific research viewpoint, emphasizing a historical
period that had finished instead of from a security one.

—  Private Secrets: Information that falls within the scope of private secrets includes:

e Individual Secrets: Personal information is protected and access to it is forbidden in order to preserve
personal privacy. Revealing such personal information is deemed a crime punishable under legislation.

e Industrial and Commercial Secrets: A fundamental component of business operations, confidentiality
is vital in industrial and commercial activities. Among the most vital business data to safeguard are
banking details.
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1.1.2.5 The Principle of Facilitating Access to Accessible data:

Exercising the right to access information consists of either requesting information from the relevant authority following
the procedures laid out by law or acquiring the information published by organizations subject to the legal requirements
in fulfillment of their duty to publish fundamental information (Baril, 2012, p. 251).

1.1.2.6 The Principle of Reducing the Cost of Access to Accessible data:

The price of obtaining information kept by public organizations should not be prohibitively high for people to access
knowledge and for this right to be triggered. High expenses could discourage the average person from filing requests to
obtain knowledge. High costs turn people off from using their right to obtain accessible data.

1.1.2.7 The Principle of Open Meetings to the Public:

The concept of open meetings to the public helps to realize people's right to access information completely. Public
authorities have to inform the public about such meetings; of course, if there is good cause for doing so, meetings may be
closed.

1.1.2.8 The Principle of Prior Disclosure and the Principle of Whistleblower Protection:

Laws that contradict the concept of absolute disclosure have to be changed or repealed to implement the principle of
people's right to access information. Furthermore, people should be shielded from any legal or administrative sanctions
as well as employment-related ones for revealing information about infractions (Article 19 of Organization, pp. 09-08)
exposing corruption if they acted in good faith.

II- Guarantees for Exercising the entitlement to obtain accessible data:

The administration is constantly in a position of superiority over people and its actions are usually marked by secrecy.
Thus, people cannot really enjoy accessible data just by declaring their entitlement to it and specifying ideas to implement
this right. Promises have to be made to guarantee this right. These guarantees aim to balance the administration and the
needs of people on one hand with their right to access information on the other. These promises differ and consist of
judicial, administrative, and procedural protections.

I1.1. Procedural Safeguards for the entitlement to obtain accessible data:

Safeguards must be set up to balance the public's and the administration's interests so that people can use their right to
access information and so stop the administration from drifting away from its fundamental duties and becoming only
reactive to particular requests. These procedural safeguards consist of the need that requests be in a particular format, that
the requested information be clearly defined and correctly described, and that administrative duties to answer requests are
properly carried out.

I1.1.1. The Request Must Be in a Legally Defined Format:

Most laws regarding the right to access information say that requests for information have to be in a certain format, either
as a written document or using a specified form created especially for this goal. Some laws, meanwhile, permit verbal
requests for those who are illiterate; in such cases, the appropriate staff member must help by composing the request on
their behalf and give them a copy (Ben Moussa, 2020, pp. 215-216). Whether on paper or using the appropriate form, the
submission of a written request guarantees the requester and provides proof in interactions with the administration.

I1.1.2. The Information Must Be Clearly Defined and Accurately Described:

The requester must clearly and precisely indicate the information they want to get when asking for it. Laws relating to
this right require the designation of a specialized staff member in charge of information access and archiving since many
information seekers are ignorant of the precise character of the information held by the administration or its possible
location. This person's job is to process requests and help people find the information they want (Al-Jumaili, 2007, p.
134). The Model Law on the Right to Access Information in Article 8 (Article 19 of Organization) further states that
should the requester fail to satisfy the formal criteria for filing a request, the pertinent staff member has to offer
straightforward, free help to enable them meet the requirements.
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I1.1.3. Implementation of Administrative Obligations Regarding Response to Requests

The administration has to take all required actions to look for the requested information and reply within the time frame
set by the laws governing the right of access to information when a request for information is filed. Should the
administration lack the information but another entity does, the responsible employee must, if they know the identity of
the information-holding body, forward the request to that body as soon as feasible following the principle of information
access facilitation (Karimov, 2013, p. 269).

I1.2. Administrative Guarantees for the entitlement to obtain accessible data:

Procedural guarantees by themselves are insufficient to guarantee people's right to access information. The law thus
provides several administrative guarantees to implement this entitlement. Among these guarantees are the creation of an
administrative body to safeguard this right and the right to submit an administrative complaint.

I1.2.1. Administrative Grievance as a Guarantee for Individuals’ Right to Access Accessible data:

A administrative complaint is when the relevant party petitions the administration to review its decision, which has
harmed their legal standing, therefore affecting them. This petition is an individual presenting their case to the
administration asking justice (Al-Wakeel, p. 16); it seeks to change or reverse the decision. Administrative complaints
come up in relation to people's right to information access. Though it is regarded as a recent idea in conflicts concerning
the right to access information, its compulsory character means that the person whose request was denied has to follow
legal requirements and processes to file a complaint with the appropriate administration before considering court action.
It is also defined by its relative impact; that is, the complaint only helps the person who filed it and who stands to gain
from the knowledge acquisition (Ben Moussa, 2020, pp. 319-318).

When the administration accepts the information complaint, its significance is emphasized since it allows the
administration to show its good faith in following the law, therefore fostering confidence between the administration and
the people. Furthermore, should the complaint be acknowledged, it lessens the amount of cases presented to the courts,
so saving expenses for the requester and lightening the load on the court system.

I1.2.2. Establishment of an Administrative Body to Protect the Right to Access Administrative
Documents:

Various laws on the right to access information call for the establishment of institutions whose purpose is to safeguard
people's right to access information, therefore guaranteeing the administration does not act randomly. Those whose
requests have been turned down by the administration can appeal to commissions, or these institutions. These bodies have
operational and administrative autonomy under Articles 34 and 35 of the Model Law on Freedom of Access to
Information; an appeal is filed before them.

These entities act as monitors of the activities of the administration, therefore safeguarding people's rights to access
information by making sure it does not stray from its responsibilities.

11.2.3. Judicial Guarantees for the entitlement to obtain accessible data:

Judicial guarantees for people's right to access accessible data round out the legal protection they enjoy. These guarantees
help to protect people's rights against administrative arbitrary acts and deviations. Transparency in litigation and appeal
to the qualified court helps to protect people's rights.

I1.2.3.1. Transparency in Litigation:

One of the basic tenets of legal process is openness in litigation, as described in several international treaties and domestic
legislation. It means that every person, regardless of their status, has the right to attend trials and hearings in the court
without any restrictions, and to listen to the discussions and procedures taking place, with the exception of cases where
maintaining the order of the session or legal provisions mandate the session to be held in camera.

Transparency in litigation is therefore attained by letting the public attend hearings and, on the other hand, by releasing

what happens during these sessions via media channels, including newspapers. This lets the people know what is going
on in these trials. Media publication, in our opinion, provides more openness than just letting the public attend the sessions.
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Public trials are very important since they help to build public confidence in the justice system. On the one hand, it
comforts the public of the fairness of legal processes; on the other, it acts as a watchdog on the activities of judicial
institutions guaranteeing their processes and decisions are fair, neutral, and open.

The public character of trials therefore enables the public to access judicial information, so strengthening the right of
people to get information.

I1.2.3.2. Resorting to the Judiciary:

Turning to the courts is a right for every person. Thus, in situations when the administration withholds information, the
aggrieved party has the right, following lodging a complaint, to file a lawsuit before the appropriate court. Citing French
law, it gives administrative judges authority to investigate conflicts about the right to information access. The French
Council of State has confirmed this in numerous decisions, including one involving Agricultural Credit Fund employees
contesting a fund decision denying the first petitioner's request for his service record and the second petitioner's request
to view his personal report (State Council, 2001).

Administrative judges are seen as the judges of rights and freedoms, thus their authority to review cases involving
breaches of the right to access information stems from this.

Oversight of the administrative judge covers lawsuits brought by people under administrative decision infringing their
right to access information. Apart from confirming the material reality of the facts the administration asserts as
justification for its decision, this also gives the power to review private papers. The judge is in charge of guaranteeing no
power abuse and verifying the administration's decision to deny access conforms with the legal requirements on the right
to access information (Younes, 2002, p. 153).

This right is qualified by particular criteria so that one may strike a balance between the right to access information and
the administration's right to preserve confidentiality. Among these requirements are the need to submit the document to
the court within a set time frame and the prohibition of allowing the plaintiff access to it as an exception, so long as it is
under contention and the person is the one seeking access to the information that has been administratively denied (Ben
Moussa, 2020, p. 398). Unlike the usual evidence rule, which assigns the plaintiff the burden of proof, in the case of the
right to access information the administration—the defendant—must show the legality of its decision to withhold the
information at the core of the conflict as specified by the Model Law on Freedom of Information.

Furthermore, it should be emphasized that when the court rules mandating the administration to let the plaintiff access
the information, a coercive penalty provides further protection for the information requester. Unless non-execution is
caused by force majeure or extraordinary circumstances, this penalty is applied to the administration should it fail to carry
out the ruling.

III- Conclusion:

Access to accessible data has become a basic human right and a required element for creating a democratic society and
fighting corruption. Information's strong and influential role makes this right a cornerstone and one of the main
components in the development of the rule of law. Our research on this topic has led us to several findings and suggestions.

Study Findings:

— The entitlement to obtain accessible data. plays a crucial role in consolidating democracy, ensuring transparency,
and combating corruption.

— Enshrining the right to access information in several international treaties and national legal texts is insufficient;
individuals must also know its essence, the value of government information, and the role of transparency in
fostering the public good and building democracy. People have to know and grasp the core of this right, the need
of government information, and the value of openness in fostering the public good and strengthening democracy.

— Ensuring openness depends on the right to access information; yet, it can occasionally clash with the
confidentiality tenet. Establishing protections that preserve this right without compromising the administration's
functioning helps to strike a balance between these two.

— The right to access information serves as a form of oversight over the administration, encouraging officials to
perform their duties to the best of their abilities.

— Due to the ambiguity surrounding the concepts of military secrecy and commercial and industrial secrets, this
issue opens the door for the administration to refuse to provide information.
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— Among the most important protections set up to preserve the entitlement to obtain accessible data. are judicial
guarantees, since judicial decisions are binding and force the government to carry out them, else they run a risk
of coercive penalty.

Study Recommendations:

— National laws should define the entitlement to obtain accessible data. so that it balances the needs of people and
the government.

— Creation of agencies in charge of monitoring the application of people's right to access accessible data.

— Raising awareness among people about the need of the entitlement to obtain accessible data. as a tool for
developing a democratic society and attaining social justice is therefore crucial.
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