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The effectiveness of individuals' cooperation with international criminal
courts in combating international crime
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Abstract:

The widespread spread of international crime has led to the search for
international mechanisms to limit this phenomenon. Perhaps the most
prominent achievement of the international community members is the
conclusion of a number of international agreements that contribute to
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combating international crime wherever it occurs. Since the expansion of
international crime worldwide requires enormous material and human
resources to fully address the elements of international crime and combat it
in the best possible way, and to uphold the principle of preventing impunity,
customary and conventional rules of international criminal law have
established a set of principles that ensure flexibility in achieving these
objectives. They highlight the role of international actors in combating
international crime, reducing its impact and that of its perpetrators, and
restricting their freedom. This can only be achieved through genuine
international cooperation among these actors, including states, international
organizations, and natural persons of various capacities .Regardless of the
legal status of a natural person in the international community and the
recognition of the legal dimensions of their personality within the scope of
international criminal responsibility, this individual may play an active role
in international criminal proceedings against perpetrators of international
crimes through their cooperation with judicial institutions.

Keywords: International crime; International criminal law; Judicial
institutions.
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ACTY, Blaskic Subpoena Appeal Decision, op.cit., para 47 :@b

@-jbid, para. 87, provides: "Individuals are bound to comply with orders of the International Tribunal, although this
duty is grounded in different considerations than that of states, as paragraph 1 of Article 29, which provides for
state’s duty to cooperate, does not mention individual persons".
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WICTY, Blaskic Subpoena Appeal Decision, op.cit., para. 46.
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@_ICTY, Blaskic Subpoena Appeal Decision, op.cit., paras. 54-55:"In the case of those states (Entities of ex-
Yugoslavia), to go through the official channels for identifying, summoning and interviewing witnesses, or to
conduct on-site investigation, might jeopardise investigations by the Prosecutor or defence counsel. It follows that
it is to the contrary to the very purpose and function of the International Tribunal to have State officials present on
such occasions ...for the reasons set out above it may be justifiably be carried out by the International Tribunal
itself."

ol o) B s b el 05 () o At AU a1 ol 811 3 SUST s Y sy )
.ibid., para. 53

@_Article 9 of the International Military Tribunal, 8 August 1945 provides:"At the trial of any individual member
of any group or organization the Tribunal may declare (in connection with any act of which the individual may be
convicted (that the group or organization of which the individual was a member was a criminal organization".
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®_Article 14.1 of UNTAET Regulation N°. 2000/15, 6 June 2000 ,provides that:"the panels shall have jurisdiction
over natural persons pursuant to the present regulation".
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Report of the Preparatory Committee on the Establishment of an International Criminal Court, Vol. 1, 1998, p.p.
49-51. (UN.Doc A/CONF.182/2/Add1, 14 Apr|I 1998.
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®_Dapo Akande, “The Effect of Security Council Resolutions and Domestic Proceedings on State Obligations to
Cooperate with the ICC”, op.cit., p. 303.
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®- ibid, para. 43: "The Appeals Chamber therefore finds that, both under general international law and the statute
itself, Judges or Trial Chambers cannot address binding orders to state officials. Even if one does not go so far as to
term the obligation laid down in Article 29 as an obligation of result, as asserted by one of the amici curiae, it is
indubitable that states, being the addresses of such obligation, have some choice or leeway in identifying the persons
responsible for, and the method of, its fulfillment. It is for each such state to determine the internal organs competent
to carry out the order. It follows that if a Judge or a Chamber intend to order the production of documents, the seizure
of evidence, the arrest of suspects etc.., being act involving action by a state, its organs or officials, they must turn
to the relevant state"

@.ICTY ,Blaskic Subpoena Appeal Decision ,op.cit ,.para. :45 ."Whilst from a legal viewpoint the International
Tribunal is barred from addressing orders to state officials as such, the Appeals chamber accepts that it might prove
useful in practice for the Registrar of the International Tribunal to notify the relevant state officials of the order sent
to the state. This notification would serve exclusively to inform state officials who, according to the Prosecutor or
defence counsel, may hold the documents, of the order sent to the state. If the central authorities are prepared and
willing to comply with Article 29. This practical procedure may speed up the internal process for the production of
documents"
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®- Rule 98 of ICTY Rules of Procedure and Evidence provides that: "A Trial Chamber may order either party to
produce additional evidence. It may proprio motu summon witnesses and order their attendance™ .Also ,Rule 54 of
ICTY Rules of Procedure and Evidence provides that: "A Trial Chamber can issue such orders, summonses,
subpoenas, warrants,... as may be necessary for the purposes of an investigation or for the preparation or conduct
of the tria".
®-Amicus Curiae Brief of the Max Planck Institute for Comparative Public Law and International Law in the
Blaskic Subpoena Case before the Appeals Chamber, IT-95-14-PT, p391.
©-Article 15 of Regulation N° 2000/15, 6 June 2000, provides: “Immunities or special procedural rules which may
attach to the official capacity of a person, whether under national or international Law, Shall not bar the panels from
exercising its jurisdiction over such a person
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@- Article 41(1) of ECCC Internal Rules provides that: "summons may be issued to a suspect, charged person or
accused civil party or witness and shall set out the capacity in which the person is being summoned

@-Roland Bank, op.cit., p. 263.

®-ICTY, Prosecutor V. Blaskic, Trial Chamber, Decision of Trial Chamber | on Protective Measures for Mr. Jean
— Pierre The bault, 13 May 1999
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ICJ, Advisory Opinion On Reparatlon for Injuries Suffered In the Service of the Nations, 11 April 1949.
SURREWE Jmmddypy& 10l e 1946 ol samad) ) Slilasy Slilissl 43 (e (08) 351 (o 30 31 s -2
(Ywu«;dyow }__‘»ﬂdyw)bd solll o dpms Al (3 o all g | s iyl Judll a2 (M Asls
Jay ol 8 285 s VKJ? Vo bl @l b J1lk (52188 e clas¥) Joll (5] gy 387 e il
Tl ol I sl U3 o 383
MJKEM\(&}” 9?&—\@4)\9 a;wl(ﬁd&sw))\i‘ywuybww‘;ﬁ)@ 2\ e &1 aad) jom

) gaosdl s Jp Aolal Ll e $pae 03 51 ol (sl yju\«»&w)
Danesh Sarooshi, "The Powers of the United Nations International Criminal Tribunals”, in Jochen Abraham
Frowein and Rudiger Wolfrum (Eds.), Max Planck Yearbook of United Nations Law, VoI. 2, Klumer Law
International, The Netherlands, 1998, p160.
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@.ICTY, Blaskic Subopena Appeal Decision, op.cit., para. 50: "The situation differs for a state official (e.g., a
general) who acts as member of an international peace — keeping or peace — enforce. Even if he witnesses the
commission or the planning of a crime in a monitoring capacity, while performing his official functions, he should
be treated by the International Tribunal qua an individual. Such an officer is present in the former Yugoslavia as a
member of an international armed force responsible for maintaining or enforcing peace and not qua a member of the
military structure of his own country. His mandate stems from the same source as that of the International Tribunal,
ie. a resolution of the Security Council, and therefore he must testify.

@- ICTY, Blaskic Subpoena Appeal Decision, op.cit., para. pp49-51.

®-ICTY, Prosecutor V. Blagoje Simic et. al, Trial Chamber, Case N°. IT-95-9, Decision on the Prosecution Motion
Under Rule 73 for A Ruling Concerning the Testimony of a Witness, 27 July 1999, paras. 72-79.
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M-ICTY, Prosecutor V. Simic et al., Trial Chamber IIl, Case N°. IT-95-9, (hereinafter ICRC Decision), 27 July
1999, paras. 72-73, "The ICRC has a pivotal role in the regime established by the Geneva Conventions and their
Protocols to guarantee the observance of certain minimum humanitarian standards . This role is unique ... The Trial
Chamber finds that the parties to the Geneva Conventions and their Protocols have assumed a conventional
obligation to ensure non-disclosure in judicial proceedings of information relating to the work of ICRC in the
Possession of ICRC employee, and that conversely, the ICRC has a right to insist on such non-diclosure by parties
to the Geneva Conventions and the Protocols. In that regard, the parties must be taken as having accepted the
fundamental principles on which the ICRC operates, that is impartiality, neutrality and confidentiality, and in
particular as having accepted that confidentiality is necessary for the effective performance by the ICRC of its
functions".

@-ibid ,para:73, "The Geneva Conventions and their Protocols must be construed in the Light of their fundamental
objective and purpose, for that reason they must be interpreted as giving to the ICRC the powers and the means
necessary to discharge its mandate effectively ...The court finds that the right to non-disclosure of information
relating to the ICRC’s activities in the possession of its employees in judicial proceedings in necessary for the
effective discharge by the ICRC of its mandate"

®-Francoise Hampson, op.cit, p.67.

@- ICTY, ICRC Decision, op.cit., para74, "States parties to those conventions were taken to have accepted this
practice. The wide spread ratification of the conventions, along with the practice of a considerable number of states
to respect the ICRC’s confidential manner of working ,was found to have created a right for the ICRC not to
testify under customary international law".

® -ICTY, ICRC Decision, op.cit, Separate Opinion of Judge David Hunt on Prosecutors Motion for a Ruling
Concerning the Testimony of a Witness, para. 23: "... The joint decision has reffered to Head Quarters Agreements
between the states and the ICRC to the effect that its employees enjoy immunity from giving evidence in national
Courts. Whilst such clauses may constitute opinion juris and state practice for the purpose of finding a customary
rule that the ICRC protection before national courts is an absolute one, | am not persuaded that such a rule includes
international criminal courts whose task is to try serious violations of international humanitarian law, including
grave breaches of those same Geneva Conventions. To my mind, it is an enormous step to assume that the states had
contemplated at the time of the Geneva Conventions the existence of a similar immunity in international Criminal
Courts (Created for the first time almost a half a century later), or that they have contemplated the existence of such
an immunity since in such courts. For these reasons, | am not persuaded that the answer is supplied by customary
international law".
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M- ICTY, ICRC Decision, op.cit, paras.29-32.
by 2 Al g e A3Ye B3| sl G 3l ol dodl) Laind @

(1)-The violations are major and repeated or likely to be repeated.

(2)-Delegates have witnessed the violations with their own eyes, or the existence and extent of those violations have
been established on the basis of reliable and verifiable sources.

(3)-Bilateral confidential representations, and when attempted, humanitarian mobilization efforts have failed to put
an end to the violation.

(4)-Such publicity is in the interest of the persons or populations effected or threatened. See :http://www.icrc.org.ar
®_ ICTY, ICRC Decision, op.cit., paras. 73-74.
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®-Nina Burri, Bravery or Bravado? The Protection of News Providers in Armed Conflicts, Hotei Publishing, The
Netherlands, 2015, p. 316-317. (A number of news providers had access to sensitive information and were called to
testify as witnesses before the ICTY. For Example; Edward Vulliamy, Who testified as "Witness KDZ046" in Stakic
Case Another Example, Dutch journalist Aernout van Lynden, who testified as "Witness RM515 " in Cases against
Galic, Milosevic, and persic; Also; A news provider witness Zoran Petrovic — Pirocanac, who testified in cases
against Popovic, Tolimir and Karadzic. In all these Cases, the news providers testified voluntarily).
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Jonathan C. Randal, "Preserving the Fruits of Ethinc Cleansing; Bosnian Serbs, Expulsion Victims See Process as

Beyond Reversal", Washington Post, 11 February 1993 .Available at: https://m.washingtonpost.com.
M- ICTY, Prosecutor V. Brdjanin and Talic, (hereinafter Randal Decision), Case N°.1T-99-36-AR73.9,. para 38.
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@-ICTY, Randal Decision, op.cit, paras. 42-50.
@ Kate Mackintosh,"Note for Humanitarian Organizations on Cooperation with International Tribunals", Int’l
Rev. Red Cross, ICRC, March 2004, p.p. 131-146.
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