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The subject and reason in the contractual obligation. Evolution under
stability? Or stability that refuses to develop?
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Abstract:

It is common among most scholars of contract theory that a contract has three
pillars, namely consent, the subject and the reason, and most of them do not check
that those last two pillars are fundamentals of the commitment not of the contract.
Perhaps the reason for the doctrinal confusion between considering the subject and
the reason as two pillars in the contract or two pillars in the obligation is due to some
civil techniques that used the two terms as synonyms and did not distinguish
between the reality of each, including the French civil legalization.

Despite the steadfastness of the French civil legalization for two centuries and the
stability of the contract theory in it and not modified except for some minor
amendments, this legalization was defined as a historical turning point in 2016 by
Order No. 2016-131 dated February 10, 2016, which includes the reform of the
contract law, General Provisions and proof of Obligations, which will remain the
subject of much controversy, as it was a radical restructuring of the contract theory
and an attempt to reform many concepts, including the idea of the formation of the
contract(article 1128 of the said order), and this is what made some jurists say that
the legislator has explicitly canceled The idea of the subject and the reason for the
obligation was replaced by the idea of the content of the contract, which led other
jurists to say that the subject and the reason are two ideas that still exist, it's just that
they were merged under the name of (the content of the contract)

Keywords: the content of the contract theory, the subject and the reason, the
amendment of the French civil legalization.
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Weill(A)et Terré(F), Les obligations, éd. Dalloz, 1980, p. 262"...1a distinction de 1’objet du contrat et de I’objet
de I’obligation serait purement théorique ; Au demeurant un contrat n’a pas proprement parler de I’objet, il a pour
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« Quatre conditions sont essentielles pour la validité d’une convention :
Le consentement de la partie qui s’oblige ;

Sa capacité de contacter ;

Un objet certain qui forme la matiére de I’engagement ;

Une cause licitée dans I’obligation ».

A1 o aldl JEY g8 2 Lo 4

ide J S s,% 3l 1126 55l &elo K75

« Tout contrat a pour objet une chose qu’une partie s’oblige a donner, ou qu’une partie s’oblige a faire ou a ne pas
faire ».

b b e e sl 1127 50 K76

« Le simple usage ou la simple possession d’une chose peut étre, comme la chose méme, 1’objet du contrat ».
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« I faut que I’obligation ait pour objet une chose au moins déterminée quant a son espéce.
La quotité de la chose peut étre incertaine, pourvu qu’elle puisse étre déterminée ».
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« Les choses futures peuvent étre I’objet d’une obligation.
On ne peut cependant renoncer & une succession non ouverte, ni faire aucune stipulation sur une pareille
succession, méme avec le consentement de celui de la succession duquel il s’agit, que dans les conditions prévues
par la loi ».
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