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Abstract

The air transport contract imposes on the carrier an obligation to ensure the safety of the
passenger, namely to deliver the latter to the agreed destination safe and sound. The
importance of this obligation lies in its connection to the life and physical safety of the
passenger, avoiding him suffering any damage. Most national legislation and international
conventions do not recognize this obligation and merely stipulate its conditions. They also
differ as to its nature, whether it is a duty of care or one of performance. The air carrier's
liability for breach of this obligation is a specific liability that cannot be excluded by
agreement. The air carrier is liable for loss or damage suffered by the passenger which results
in his death, injury or damage to his person. It is also obliged to compensate for damage to the
passenger's mental faculties, known as moral or psychological damage, and is only exempt
from liability if it can prove that it took all necessary measures to prevent the damage, that it
was impossible to take such measures, or that the damaged party was at fault.
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Introduction

The air carrier's obligation to ensure the safety of passengers is one of the most
important obligations stipulated in the air transport contract. The air carrier is responsible for
getting passengers to their destination safely and in good health. This is crucial because it is
about people's lives and making sure that they are not damaged. The importance of this
obligation arises from the fact that concerns the life of the passenger and the prevention of
any damage, as the safety of the passenger is one of the necessities that international
agreements and national legislations have endeavored to protect’. However, although these
national legislation and international agreements do not define the obligation to ensure safety,
they do oblige the air carrier to ensure the safety of passengers.

The obligation to ensure safety was first introduced by French case law at the beginning
of the last century? and was subsequently enshrined by the French legislator in several legal
texts. The Algerian legislator has explicitly enshrined it in the provisions of the contract of
carriage in the Commercial Law?®. This is clearly stated in Article 62, which stipulates that the
carrier of persons is responsible for ensuring the safety of passengers during the term of the
contract of carriage and is responsible for delivering them to their intended destination within
the time limit or period specified in the contract.

Law No. 98-06*, which sets out the rules applicable to civil aviation, does not expressly
provide for the obligation to ensure safety, but it does address it implicitly® in its provisions
on the liability of air carriers towards passengers, cargo and baggage. As evidenced by the
provision of Article 145-1, the air carrier is liable for loss or damage suffered by a passenger
or traveler which results in death, injury or damage, provided that the latter occur during the
performance of the air transport contract, i.e. on board the aircraft or during boarding or
disembarkation.

The 1929 Warsaw Convention for the Unification of Certain Rules Relating to
International Carriage by Air, as amended by the 1955 Hague Protocol®, does not address the
definition of the obligation to ensure passenger safety. However, this obligation is inferred
from the provisions of Article 17, which stipulates that the air carrier is liable for damage or
loss suffered by a passenger, such as death, injury or any damage caused to him (her)’.

It should be noted that with the technological developments in air transport, the
obligation to ensure passenger safety has changed significantly from what it was before, given
the large number of flights taking place across different countries around the world. It was
therefore necessary to provide greater protection for travelers or passengers. This is what the
legislator has done through Law No. 15-14® amending Law No. 98-06, which includes a
section entitled ‘Security and Safety Objectives and Measures. It is clear from the provisions
of Article 16 bis of this section that the legislator has strengthened passengers safety by
stipulating the need to provide safety and security for them, in order to keep pace with
developments and the requirements of international civil aviation.

However, since its approval, this obligation has always been the subject of
discrepancies and differences between national legislation and international conventions,
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whether in terms of its content, nature or basis®. Therefore, we have addressed this issue by
raising the following question, which focuses on the content of the air carrier's obligation to
ensure air transport safety within the framework of civil aviation law and the Warsaw
Convention, and the penalties for breaching it.

We will answer this question through two main axes. The first axis addresses the
concept of the air carrier's obligation to ensure passenger safety, and the second axis
addresses the penalties for breaching this obligation.

I- Content of the air carrier's obligation to ensure passenger safety

The obligation to ensure passenger safety by delivering the passenger to the agreed
destination is one of the most important obligations imposed on the carrier by the air transport
contract. To determine the content of this obligation, we will address its definition (1), its
conditions (2), and then its nature (3).

1- Definition of the air carrier’s obligation to ensure passenger safety

Neither Law No. 98-06 nor the 1929 Warsaw Convention nor its amended protocols
define the obligation to ensure safety. Moreover, it is not defined in the general rules.
However, this obligation was enshrined in the general rules by the French judiciary in its
ruling of 21 November 1911'°, which imposed a contractual obligation of safety on the land
carrier during the performance of the contract of carriage, namely to deliver the passenger to
his destination safe and sound. This obligation was then transferred to other contracts,
including the contract of carriage by air, after the legislator enshrined this obligation*, and it
became a legal obligation of its own™.

The definitions by jurisprudence have varied depending on the angle from which this
obligation is viewed. Some scholars have defined this obligation by listing the conditions that
must be met for it to be fulfilled, which generally consist of an obligation on one of the
contracting parties to preserve the physical safety of the other contracting party, and that there
is a danger threatening the safety of the contracting party benefiting from this service, in
addition to the requirement that the debtor who is obliged to ensure safety must be a
professional'®. Some have added that this obligation is fulfilled when one party to the contract
approaches the other requesting a specific product or service and there is a threat to the party
requesting this service or product, and the party obliged to provide the latter is a professional
or craftsman™.

It should be noted that these definitions do not address the subjectivity of the obligation
to ensure safety and merely specify the conditions on which it is based. Others have therefore
proposed defining this obligation by examining its subjectivity, specifying the meaning of the
concept of safety itself as the subject of this obligation. They considered that this obligation is
only fulfilled in contracts where the creditor is under the control of the debtor, or where the
means by which the debtor's principal obligation is performed are under the latter's control,
where the debtor has actual control over all the elements, both persons and things, used in the
performance of the contract that could cause damage to the creditor®.
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The content of the air carrier's obligation to ensure the safety of passengers or travellers
is not different from the above, as it is based on the air carrier's control over the elements that
cause damage, namely the aircraft and the crew. Therefore, in order to achieve this obligation
and its intended purpose, and in line with international agreements in this field, the legislator
stipulated that the aircraft must be airworthy, imposing international safety standards that
must be respected in the manufacture and maintenance of aircraft, with the need to subject
them to periodic inspections and maintenance, and that the air carrier must comply with all
instructions relating to air navigation, such as rules for take-off, landing and flight levels, in
addition to equipping the aircraft with the necessary protection and safety measures, as well
as requiring the competence of the crew carrying out the air transport operation by providing
licenses and certificates proving this competence®®.

It should be noted that, in order to strengthen the commitment to ensuring passenger
safety, the legislator has also stipulated in the Civil Aviation Law that the air carrier is obliged
to ensure passenger security, linking the two obligations together, as is clear from the title of
the section added by the 2014 amendment to this law, entitled ‘Security and Safety Objectives
and Measures’. It should be noted that the air carrier's obligation to ensure passenger safety
differs from its obligation to ensure passenger security. The former obligation consists of all
the means and measures that the carrier must take during the performance of the air transport
contract to preserve passenger safety and compensate passengers for all damages they may
suffer because of technical incidents.

The air carrier's obligation to ensure the security of passengers consists of protecting
them from unlawful acts that may occur during the flight, such as hijacking and piracy®’.

Therefore, regardless of the definition given to the obligation to ensure safety,
according to Article 145 of Law No. 98-06 or the Warsaw Convention, certain conditions
must be met for the air carrier to fulfil its obligation to ensure safety.

2- Conditions for the air carrier's obligation to ensure safety

In addition to the conditions relating to the contract of carriage itself (2.1), other
conditions relating to the accident that occurs to the passenger and causes him damage (2.2)
are required for the air carrier's obligation to ensure passenger safety.

1.2 Conditions relating to the air transport contract

The air carrier's obligation to guarantee the safety of the passenger requires a valid air
transport contract between the air carrier and the passenger, because the damage that occurs as
a result of the breach of the obligation to guarantee safety, for which the carrier is liable, is
that which occurs during the execution of this contract, so the validity of the latter is
conditioned on the availability of the general elements necessary for its existence, which is
confirmed by Article 131 of the Civil Aviation Law.

The passenger is obliged to prove the existence of this contract by presenting the travel
ticket, which proves the obligations and rights of the parties as evidence of the conclusion of
the contract and the payment of the consideration by the carrier'®, provided that the main
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subject of the contract of carriage is transport as the main obligation of the air carrier, as
evidenced by the provisions of the aforementioned article, which means that it excludes from
the scope of the air transport contract recreational trips by plane, for example®®.

In addition, in order to qualify the contract as a contract of carriage by air, it must have
been concluded for consideration, as stipulated in article 131 above, and the passenger who is
a party to the contract of carriage by air must be alive at the time the contract is executed. If
he is not, the contract of carriage by air for persons is not applicable to him, nor are the
provisions of the obligation to ensure safety, since the essence of this obligation is the
physical or psychological integrity of the passenger, which is only available if the passenger
is alive. If not, the contract is classified as a contract of carriage for goods, not persons, as the
body is considered as an object®.

2.2- Conditions related to the accident

The conditions relating to the accident are the occurrence of an air accident that causes
damage to the passenger (2.2.1), the occurrence of the air accident during the performance of
the contract of carriage by air (2.2.2), and finally the damage to the passenger (2.2.3).

2.2.1- Occurrence of an air accident

Article 17 of the Warsaw Convention and Article 145 of Law No. 98-06 clearly
stipulate that in order to fulfil the obligation to ensure safety, an air accident must occur
leading to the compromise of the passenger's safety?, but it is notable that neither the Warsaw
Convention nor the legislator defines what is meant by an accident that causes damage to the
passenger or traveller.

However, it should be noted that the legislator addressed in the provisions of Article 93
of the aforementioned law that the meaning of an accident is facts that result in either the
disappearance or crash of the aircraft or the injury or death of persons, whether on board or
outside the aircraft, or the aircraft suffers losses that require major repairs, even though this
definition is not directly related to accidents affecting only passengers. Being general, it is
understood that the accident relates to those facts that relate to the use of the aircraft.

The doctrine on the concept of accident is divided into two trends. The first trend holds
that the concept of accident is limited to a sudden external incident that is not related to the
passenger traveller or the air carrier, such as technical or mechanical failures that lead to the
explosion of the aircraft, hitting the ground or colliding with another aircraft, which is related
to the exploitation of the aircraft, that is, during the execution of the air transport contract,
thus limiting the meaning of the accident to cases where the passenger is only on board the
aircraft without the accidents that affect him during his preparation for travel or his presence
inside the airport®.

Therefore, any accident that is not related to the transport process and is not related to
the process of air exploitation, such as the case of a passenger assaulting another passenger,
for example, the carrier is not liable for the damages caused to the passenger in this case, and
the provisions of compensation do not apply to it even if it results in damage to the passenger.
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The second trend expands the concept of the accident, and sees in the latter that it is
every incident that results in compromising the safety of the passenger, whether related to the
use of the aircraft or not, so that the accident is an air accident every factor external to the
damaged person and independent of the carrier's will and its subordinates, which results in the
damage to or death of the passenger, and occurs during the term of the air transport contract®,
regardless of whether the accident can be foreseen or not, but it is sufficient that the damage
to the passenger leads to his death or injury, which means that the accident includes every
incident that disrupts the normal course of the air transport process.

This expansion of the concept of accident has led to the liability of the air carrier to
include any incident that harms the safety of the passenger, such as incidents of terrorism and
piracy as incidents that disrupt the normal course of air transport process®, but also for those
incidents that are not related to aviation hazards in the traditional sense, such as those related
to the contamination of the food served to the passenger or his illness or contamination inside
the aircraft. The incident is now viewed from an objective rather than subjective perspective.
It does not matter the source of the causes that led to the passenger's damage, nor does it
matter whether the passenger's behavior was positive or negative, once he suffers damage, the
objective responsibility of the air carrier for the damages suffered by the passenger arises®,
and this is what the Montreal Convention of 1999 has adopted?.

The provisions of the aforementioned Article 145 shows that the legislator adopted the
narrow concept of an accident that causes damage to the passenger, which occurs on board the
aircraft or during the disembarkation or embarkation of passengers, as did the Warsaw?’
Convention, which some believe leaves the door wide open for the carrier to evade
accountability in other cases such as air piracy offences, air terrorism offences, and
hijacking?®.

2.2.2 - The occurrence of the accident during the performance of the air contract

It is clear from the Warsaw Convention, the 1999 Montreal Convention® and Avrticle
145 of the Civil Aviation Law that the temporal scope of the obligation to ensure safety
continues throughout the flight, after landing and until the carrier finishes delivering the
passengers to the terminals of the airport of arrival. Therefore, the air carrier is not liable for
operations preceding or following the transport process, such as registration, baggage removal
or customs procedures, because the air carrier has no authority in these places, and damages
incurred therein are subject to compensation in accordance with the general rules™.

The air carrier is also not liable for damages caused to the passenger while he is in the
waiting hall, or when he wanders through the various halls of the airport, because this period
is not considered as part of the air transport process. Therefore, the passenger is not under the
guard of the carrier, its representatives or one of its subordinates, as the airport building is not
owned by the air carriers, and they do not exploit it as, for example, railway transport
companies do. The air carrier is liable for damages to the passenger from the moment the
passenger leaves the waiting room at the request of the carrier or one of its representatives to
go to the aircraft to transport him, and this liability remains for the duration of the flight and
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ends the moment the passenger enters the airport of arrival®".

As for the transport of the traveller or passenger by road from the city to the airport
building by the same transport company with which the air transport contract was concluded,
it is noted that the Warsaw Convention and the aforementioned Article 145 did not provide
for the liability of the carrier, and limited it damages that occur either on board the aircraft or
during the boarding or disembarkation process. Some jurists believe that the air carrier is also
liable in this case for damages to the passenger, as the transport in this case is only a
continuation of the air transport contract®.

3.2.2 - Damage to Passenger

Damage is defined as the harm suffered by a person due to the infringement of one of
his rights or a legitimate interest, whether this right or interest relates to his physical or
psychological integrity or relates to his property, money or freedom, and with reference to
Article 17 of the Warsaw Convention, it is clear that there must be damage to the passenger.
This damage is represented by either the passenger's death, injury or any other bodily damage.
A jurisprudential debate has arisen regarding the interpretation of this text since the
Convention did not specify whether moral damage is covered by compensation or not**, and
entrusted the task of determining the nature of the damage covered by compensation to
national laws.

With reference to the Civil Aviation Law, especially the provisions of Article 145
thereof, we note that it makes the carrier liable for the damages and losses suffered by the
passenger that lead to his death or cause injury or damage, so the term damage is used in a
broad sense, which means that it includes both material and moral damages, which is
confirmed by the second paragraph of the aforementioned article, which states that ‘the term
damage within the meaning of this article includes any physical, organic or collateral damage,
including damage to mental perception.Therefore, if the aforementioned conditions are met,
the air carrier is liable for breach of its obligation to ensure the safety of the passenger

3- Nature of the air carrier's obligation to ensure the passenger’s safety

The nature of the air carrier's obligation to ensure the passenger's safety has been the
subject of jurisprudential and judicial dispute between those who consider it a duty of care
(3.1) and those who consider it a duty of performance (3.2).

3.1- The air carrier's obligation to ensure safety is a duty of care

A duty of care is defined as ‘a commitment whereby the debtor undertakes to exert
effort and care to achieve a goal or a possible outcome that may be achieved.... The debtor is
not liable unless the creditor proves that the debtor did not exert the effort of an ordinary man
in the execution of his obligation...”**, or it is that commitment of the debtor to make a certain
effort, and if he makes it, he meets his obligation even if the desired result is not achieved.
Therefore, this obligation is not related to non-performance but to the element of attention and
vigilance in the behavior of an ordinary man if the debtor is an ordinary person, and the
behavior of a professional if the debtor is skilled and experienced®.
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There are some legal systems that have made the air carrier's obligation to the safety of
the passenger an obligation of conduct, so the air carrier is considered to have fulfilled its
obligation when it proves that it has taken the maximum possible precautions in order to
ensure the safety of passengers during their transport, and the burden of proving the air
carrier's failure to fulfil this obligation falls on the passenger. This is the position of US and
British law and jurisprudence®, where the air carrier's liability is a tort liability arising by
operation of law and not from the contract of carriage®’.

According to some scholars, the Warsaw Convention makes the air carrier's obligation
duty of care with the burden of proof shifted to the carrier, whereby the carrier's fault is
presumed, which requires it to be held liable as soon as the passenger is damaged or dies until
the carrier proves otherwise, i.e. that it and its representatives took all necessary measures to
prevent the damage, which is inferred from the provisions of Article 20 thereof and consistent
with Article 148 of the Civil Aviation Law in its first paragraph. It states that the air carrier is
not liable if it provides evidence that it and its representatives took all necessary measures to
prevent the loss or the impossibility of taking them (the necessary measures), thus making the
carrier's duty one of care while shifting the burden of proof to the carrier, since its liability is
based on the presumed fault on its side, subject to proof to the contrary®®, which is considered
by some scholars to serve the air carrier's interest more than the passenger's interest™.

However, with the development of the Warsaw Convention, which required the air
carrier to take the necessary measures for the safety of flights, the objective responsibility of
the air carrier emerged, and its obligation to ensure the safety of the passenger became seen as
an obligation of result®.

3.2 - The air carrier's obligation to ensure safety is a duty of performance

The duty of performance refers to an obligation under which the debtor undertakes to
achieve a specific result; otherwise, it is liable once it is not achieved. The majority of
scholars have held that the air carrier's obligation to ensure the safety of the passenger is one
of performance that is sufficient for the victim to prove the damage suffered as a result of an
air accident without having to prove the carrier's fault, as the latter is considered in breach of
its obligation to ensure safety once the desired result is not achieved, namely the arrival of the
passenger at the arrival airport safe and sound™.

This shift in the nature of the air carrier's liability for breach of its obligation to ensure
safety is mainly due to the development of air transport and the aviation industry in general,
where the aircraft, like other means of transport, has become safer, in which the owners are
obliged to ensure the safety of the passenger with certainty rather than probability, especially
after the 1971 Guatemala Protocol amending the Warsaw Convention and the 1999 Montreal
Convention, where the international legislator adopted the rules of objective liability which
excluded the air carrier's right to exempt from liability by proving the absence of its fault.

The air carrier's obligation thus became an obligation to achieve a result that it cannot
evade simply by proving that it took all necessary measures to prevent the damage, unless it
proves the existence of an external cause, which is the approach taken by the Egyptian
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legislature®, as well as the French legislature, which referred to the provisions of the
Montreal Convention in this regard®.

The shift from the personal liability of the carrier to objective liability, as mentioned
above, is due to the development of air transport, where the jurisprudence has become a call
for increased liability in line with the evolution of the basis of liability, which has become
based on hazard rather than fault*, so that the carrier is legally liable once the passenger
suffers damage®.

As for the Algerian legislator, with reference to the Civil Aviation Law, especially
Avrticles 145 to 156 of the Code, he went along the lines of the Warsaw Convention, by
making the liability of the air carrier a liability based on presumed fault that can be proven
otherwise, and that the nature of the carrier's duty is a one of care while shifting the burden of
proof to the carrier*®, noting that Algeria has not ratified the Montreal Convention of 1999,
which made damage the basis of the air carrier's liability.

I1: Penalty for the air carrier's breach of its obligation to ensure the safety
of the passenger

It is clear from Article 17 of the Warsaw Convention and Article 145 of the Civil
Aviation Law that the air carrier's obligation to ensure the passenger's safety is based on
presumed fault that can be proven otherwise, which is also confirmed by Article 148 of the
same law. Therefore, the air carrier is obliged to compensate the passenger (1), unless we
prove that the damage or loss caused to the passenger is unrelated to the carrier (2).

1- The air carrier’s liability is based on the damage caused to the passenger

If a passenger is damaged because of an air accident during the performance of an air
transport contract, the air carrier's liability arises, and the air carrier is obliged to compensate
the passenger for the damage he/she suffered. Compensation is the penalty imposed by civil
liability on the responsible party as a result of the damage caused to the victim*’, or the
restoration of the balance disturbed by the damage by returning the victim to the state in
which he or she was before the damage occurred, in kind or in exchange. Therefore, we will
address the air carrier's obligation to compensate (1.1) and then the limits of this
compensation (1.2) in addition to the role of the air carrier's insurance on his liability to
compensate for the damage (1.3).

1.1 - Air Carrier's Obligation to Compensate

According to Article 145 of the Civil Aviation Law, the air carrier is liable for losses
and damages to a transported person that leads to his death or causes him/her injury or
damage, and is also under obligation to compensate for damages that affect his/her mental
perception or what is known as moral or psychological damage*. As for the Warsaw
Convention and its amending protocols, and even the Montreal Convention of 1999, the
jurisprudence, as mentioned above, did not specify the nature of the damage suffered by the
passenger, which requires compensation, whether it includes only physical or psychological
damage®®, and this has sparked a jurisprudential and judicial debate in this regard™.
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If the failure of the Warsaw Convention to mention psychological damage is justified by
the fact that it was drawn up at a time when countries did not recognize compensation for
psychological or moral damage™, the 1999 Montreal Convention also failed to provide for
compensation for such damage, despite changes in air transport conditions, its growth and the
increase in terrorist incidents and piracy. Therefore, some believe that this convention should
be amended to allow the judiciary to award compensation for psychological damage,
especially since it can be proven whether it affected the victim before his death or his heirs
after his death®.

There are those who believe that the interpretation of the provisions of Article 17 of
either the Warsaw or Montreal Convention 1999 should be left to the national judiciary in
different countries according to their legal system, whether it allows compensation for
psychological damages or not™.

We note that the national legislator has settled the issue by obliging the air carrier to
compensate passengers for all damages, be they material or psychological. However, this
compensation is subject to limits stipulated by international agreements and national
legislation.

1.2 - Limits of Compensation

As for the air carrier, the Warsaw Convention defines the maximum limits of
compensation Article 22 of the Convention, from which it is clear that the liability of the air
carrier for damages caused to the passenger is limited to an amount estimated at 125,000
French francs. This amount set by the Convention is not considered as a lump sum
compensation®, as it represents the maximum amount that cannot be judged more than that,
even if the damage exceeds the limits of compensation.

However, if the damage is estimated to be less than this amount, the damaged party
shall be awarded an amount equal to the damage suffered, according to Article 22 mentioned
above. In the interest of the passenger, Article 23 of the Warsaw Convention prohibits the
carrier from including in the air transport contract any clause limiting its liability to less than
what is stated in the aforementioned Article 22, as the maximum amount of compensation is
of a peremptory nature®”.

The maximum amount of compensation was subject to several increases in the various
protocols amending the Warsaw Convention, but they were not successful for various
reasons®®, which prompted the ICAO in 1975 to propose the Third Montreal Protocol, which
approved the calculation of compensation according to the system of Special Drawing Rights,
a unit of account that is valued based on a choice of currencies of 16 countries, and assesses
the carrier's liability on the basis of objective liability. The Protocol also authorizes member
countries to establish a supplementary compensation system within the scope of their
territory, a limit that is also stipulated in Article 21 of the 1999 Montreal Convention.

As for the national legislator, Article 150 of the Civil Aviation Law stipulates the same
limit of compensation mentioned in the Warsaw Convention, but this limit does not apply if it
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is proven that the damage suffered by the passenger is due to a serious fault or fraud of the
carrier or its representatives®’. In this case, it is permissible to exceed the maximum limit of
compensation, as confirmed by Article 25 of the Warsaw Convention. Therefore, although it
is not permissible to agree to reduce the liability of the air carrier, it is permissible to agree to
increase it, as is clear from the provisions of Article 22 of the Warsaw Convention.

1.3- Insurance as a guarantee to obtain compensation

The development of insurance has had a great impact on the liability of the air carrier in
general and in particular, the limitation of the air carrier's liability has played a major role in
the acceptance of insurance companies to cover the damages incurred by the air carrier
resulting from the operation of the aircraft and which may affect passengers or others™.

Insurance in the field of air transport is mandatory, as indicated in Article 171 of the
Civil Aviation Law, as well as in Article 196 of the Insurance Law®®, which obligated the
carrier to insure its liability under penalty of punishment®. Thus, insurance companies, when
an air accident occurs and causes damage to passengers according to the aforementioned
conditions, are bound to pay compensation under the insurance contract concluded with the
carrier. This insurance is not an exemption for the carrier from liability, but an affirmation of
it.

Liability insurance includes all the compensation that the carrier is obligated to pay to
the damaged person, i.e. passengers or their heirs, in addition to all the expenses that the air
carrier has spent to escape liability. Therefore, insurance is a dual function, on the one hand, it
guarantees all the negative effects of the carrier's liability due to the claim of passengers or
their heirs for compensation by filing a liability suit, and on the other hand, it guarantees the
victims to obtain compensation as soon as possible and in the easiest way possible®.

2- Exempting the air carrier from liability for damages caused to the passenger

It is clear from the provisions of Articles 148-1 and 149 of the Civil Aviation Law as
well as Articles 20 and 21 of the Warsaw Convention that an air carrier that breaches its
obligation to ensure the safety of passengers may be legally exempt from liability if it proves
that it took the necessary measures to avoid the damage (2.1), or that it was impossible to take
them (2.2), and if it proves the fault of the damaged person or passenger (2.3).

2.1- The air carrier must take the necessary measures to avoid damage

According to the provisions of Law 98-06, especially Article 145, as well as the
provisions of the Warsaw Convention, the air carrier is exempted from liability for damages
caused to the passenger if it proves that it has taken all necessary measures to prevent the
occurrence of damage. Since the carrier's obligation to ensure the safety of the passenger in
these provisions is a duty of care based on presumed fault, the interpretation of what is meant
by necessary measures is based on the nature of this obligation®. It means that the carrier
proves that it and its representatives have taken all necessary precautions to avoid the
occurrence of damage and that the latter is not due to its fault.

The necessary measures include the need to take into account the technical safety of the
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aircraft, the use of a highly qualified and skilled air navigation crew during flights in
favorable weather conditions, ensure the comfort of the air passenger during the flight, take
measures related to the inspection of passengers and their bags, as well as other measures
during the flight, such as providing passengers with instructions to protect themselves if the
aircraft suffers any accident, in addition to the measures owed to the airport authorities, such
as communicating with the latter to ensure the safety of the flight®.

2-2 Impossibility of taking the necessary measures

The carrier is exempt from liability for the damages suffered by the passenger if it
proves that it and its representatives were unable to take the necessary measures, as this
impossibility is considered force majeure®, and the latter is defined as an accident or incident
that is unexpected, unavoidable, and external to the defendant, leading to the impossibility of
the debtor's fulfilment of its obligation. The most important forms of force majeure in the
field of air transport are natural factors such as bad weather conditions (storms and
hurricanes...) provided that they fulfil the conditions of force majeure previously mentioned in
the definition.

The inherent defect of the aircraft is also considered a form of force majeure and one of
the reasons that lead to the impossibility of taking the necessary measures. An inherent defect
is that defect that is unknown to the air carrier and cannot be detected by the usual diligence,
such as a defect in the installation of the aircraft or in the installation of its engine or one of its
parts.

In this regard, jurisprudence has taken two directions, including those who believe that
the carrier should not be held liable for the inherent defect in the aircraft and should be
relieved of liability when it proves that the defect could not have been foreseen, as well as that
it could not have been avoided. While others argue that the inherent defect in the aircraft is
considered an incident within the carrier's facilities and not external to its activity. This makes
it missing one of its elements, which is that it is external to the defendant (carrier), which is a
requirement for the occurrence of force majeure. Consequently, the carrier is liable for all
damages resulting from this defect and may recourse against the manufacturer with a claim of
recourse, especially within the warranty period of the defect®.

2.3- The fault of the damaged passenger

The air carrier may invoke the fault of the damaged passenger in order to defend itself,
according to the provision of Article 149 of the Civil Aviation Law, as well as Article 21 of
the Warsaw Convention, which is the same as the 1999 Montreal Convention in Article 20
thereof, when the carrier can prove that the damage suffered by the passenger is due to the
latter's fault, which is considered a deviation from the usual behavior of an ordinary man®®.

Therefore, when the passenger alone contributes to causing the damage he suffers, he
bears the responsibility for it and the carrier is exempt from liability®’, such as when the
passenger hurries to get off the aircraft or leaves his seat during take-off and landing
operations despite the carrier's warnings to stay in place and suffers damage.

If the carrier's fault plays a role in addition to the damaged person’s fault, we distinguish
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between the case where the damaged person’s fault absorbs the carrier's fault or not. In the
case where the passenger's fault absorbs the carrier's fault, and this is in the case where the
passenger's fault is deliberate or reaches a great degree of gravity, or the carrier's fault is
merely the result of the damaged person’s fault, in this case the carrier is exempt. If the
opposite is the case, he is liable, and the criterion relied upon here is the degree of fault
committed and the resulting damage®®.

Conclusion

We conclude from the above that the air carrier's obligation to ensure the safety of the
passenger, whether in the 1929 Warsaw Convention or in Law No. 98-06, is a contractual
obligation based on presumed fault that can be proven otherwise, and is an obligation of
conduct. However, with the development in the field of air transport, the air carrier's liability
for damages to passengers is based on an objective basis, namely damage, and is considered
an obligation of result, as in the Montreal Convention of 1999, but Algeria has not ratified this
convention.

According to the Civil Aviation Law (Law No. 98-06), the air carrier's liability is a
contractual liability based on presumed fault, subject to proof to the contrary. Therefore, the
carrier can defend itself by proving that it and its subordinates took all necessary measures to
avoid the damage, or by proving that the damaged person caused the damage to himself.

However, in light of the developments in civil aviation and the increasing dangers to
which passengers are exposed, it would have been desirable for the legislator to introduce the
objective liability of the air carrier when it breaches its obligation to ensure the safety of the
passenger, as it did in the general rules governing the contract of carriage in the Commercial
Law, especially Article 65 et seq. Also, in light of the amendment of the Civil Aviation Law
in 2015, which introduced a special section on safety and security, especially Article 16sixies,
which requires aviation service providers to prepare a safety and security management
system.

Therefore, it is necessary to update the provisions of the air carrier's liability in general
and its obligation to ensure the safety of the passenger in particular by establishing new rules
that keep pace with developments in air transport in order to achieve a balance between the
different interests, especially those in line with the Montreal Convention of 1999, which
established rules that balance the interests of the carrier and the passenger, especially by
combining personal and objective liability.

It is also necessary to stipulate the air carrier's obligation to ensure the passenger's
safety explicitly, and to specify each element of this obligation precisely, especially the
meaning of the accident or incident that leads to the passenger's damage or loss. The
legislator, by amending the Civil Aviation Law No. 15-14, completely changed the content of
Article 93, which defined an air accident in general terms.
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