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Abstract:

Verdict in absentia is issued in the absence of the defendant from the first
hearing of the case after it has been correctly declared, this question has
been addressed in this paper because of its great importance in the Civil
Procedure Act.

The conditions for the werdict in absentia, which consisted of the
presence of the defendant and the absence of the defendant from the first
specific hearing to respond to the case, despite the fact that it was made
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correctly, were examined and the research showed that the presence of
evidence was sufficient to make a judgment in favor of the plaintiff as well,
as the mere absence of the defendant is not sufficient to issue a judgement
in absentia.

The paper explains that there are two elements for the annulment of the
sentence in absentia , the first of which was to submit the application for
the annulment of the sentence in absentia to the same court that issued the
judgement within the seven days of the defendant's announcement of the
sentence in absentia, or to appeal to the higher court within the 15-day
period of filing any appeal, while the second condition is that there is
sufficient reason to prevent the defendant from attending the first session
despite making a valid declaration, The question of sufficient reason is a
discretionary authority of the Court.

Keywords: Default Decree, Sufficient Cause, apply for re-opening, First
Appearance, Summon .
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Where at the time fixed to answer the claim, defendant who is duly
summoned fails to appear and plaintiff does appear, then the court may pass
a default decree according to Civil Justice Ordinance. s. 64. But at any later
stage of the suit, e.g., when pleadings are completed and the time is fixed to
consider the issues, then defendant fails to appear and plaintiff does appear.
the court must not pass a default decree for non-appearance; but must

proceed to hear the suit until final disposal, even if defendant newver
appeared

4laall sl Alxa (2 1999/751/ 5 L/ ¢ o) cna¥l g ahl s 2= G- 38,4
152 o2 199984315 guudl)

45Laal a8 Alxa  (p 1966/464/ dax e /T ) cudladl wllio s s (el e
172‘_,44‘:1967 szl.y‘.:}—w.”

ABDEL RAHMAN HUSSEIN v. SALIH EL AGIB (AC-REV-464-1966 )
According to Civil Justice Ordinance, s. 71 (c), it is wrong to exercise
discretion by passing a default decree when the suit is fixed for framing of
issues and defendant fails to appear. The court must hear the plaintiff’s
evidence before passing a default decree or adjourns the suit for another

hearing and affords the defendant a chance to appear

4laall oKX Als « (1966/ daxl o /1 0) das | 0 gmma i 1319 Glenga 4S54 —
50 4o ¢ 2 1967 (ils gl
HOHMAN CO. AND Another v. MAHGOIIB MOHAMFI)

AHMED (AC-REV. 1966)

If the suit is adjourned to another day for hearing and on the fixed date one
of the parties fails to appear, then the court according o Civil Justice
Ordinance,
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s. 75 (c) may dispose of the suit by any order, which it thinks reasonable
according to the circumstances of the defaulting party. In case the
defaulting party is the defendant, it is not essential to pass a default decree
by the court.

21960 &gils gl bl AN dlea « (2 1960/ Anzr|ya /T 2) pian iy s 309390 (o gl
268 .

SIMOS MOTORS v. BANK MISR (AC-Revision-216-1960)
Where a party’s advocate applies to the court for leave to withdraw trorn
the suit and the court gives such leave without any reasons appearing on the
record, the court must stay the proceedin ut order to give a fair chance to
the party whose advocate withdrew, for otherwise the trial of the suit would
be unfair to such party.
gl gl 45Lasll s SoY Ama (0 1978/77/ 5 o 1/ 1 8) 29l Byl s e (o5 cabolge-
245 4021978
S Als (2 1977/349/ o (o 1/18) i st ] Grascd) U s el pime 38,0
507 (o« 21979 ¢ Auils guudl Ausliaall
«p 1960 Alaall aSo¥ Ama « (2 1960/300/ dnzrlya / (o ) b3l 3 gamma s> 5 gaza 7l -
261 4o
SALIH MAHMOUD v. MAHMOUD MOHAMED EL ZAIAT
(AC-Revision-300- 1960)
Where the cause of action for recovery of possession is based on the ground
of personal requirement and when the defendant fails to appear on the date
fixed for hearing, a sworn affidavit containing a statement to the effect that
the plaintiff is in need of the premises for his personal use is not sufficient
for a dectee to be passed thereupon; the court must proceed to hear evidence
of all the essentials of the cause of action and must be satisfied that the
plaintiff’s need is “essential” within the meaning of the 1958 amendment to
the Rent Restriction Ordinance. A default decree should not be lightly
passed; account must be taken of all the attending circumstances of the
plaintiff’s alleged need.

4laall oS Alme (0 1956/475/ dazlpa /T ) e loss) ol alaias duss 3leall ulzme
A57 o < p 1966 2l gl
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MIELIG RURAL COUNCIL v. MUSTAFA HAMID ISMAIL (AC-REV-
475-1965)
Procedure where plaintiff only appears—Civil Justice Ordinance. S. 64—
No default decree to be passed without hearing plaintiff to prove his cause
of action
Where at the time fixed, defendant who is duly summoned fails to appear
and plaintiff does appear, the court must not pass a default decree; but
according to civil Justice Ordinance, s. 6.4, the court must hear plaintiff to
prove his cause of action.
4laall oKX dlxa (2 1961/29/ dazlye /1 0) lSid Labaias 0 dis ses (rus (g
194 (o 0 2 1963 &gl 5l
A default decree for specific performance of a contract for sale of land will
be re-opened where the Courl did not < ... examine phintiff carefully as to
why specific relief should be granted .
a8 Ala « (» 1962/52/ dazrlya /1) (oledl 3dl e ais sl e iz slas Ladlndloge-
173 4o e 1962 ¢ Ails gl 26laall
If on the day set for hearing of a civil action plaintiff appears through his
advocate and defendant does not appear, plaintiff must go forward with his
evidence in accordance with Civil Justice Ordinance 1929. s. 64 (1) (a). If
plaintiff is not ready to go forward, no default decree shall be reserved, and
defendant shall he entitled to notice of the new date of hearing.

a8 alza (p 1406/11/ a Lo / & 5) Aousd| G5 Ol 9ad dud (e ydlie U (pdlze—
A15 4o 1985 4sls gudl Aslaall
S dlzes « (2 1966/180/ dazl o / 1 0) &ylmill (nd 0 89 i Jde e (S (st
194 (0 1967 « Aglagull dslaall
HASSAN DAWI ABDEL GALIL v. MORGOS TRADING Co. (AC-REV-
180-1966)
With regard to the first leg of this revision this court has on innumerable
occasions pointed out that it is an erroneous practice to pass a decree in
default of appearance by merely asking the plaintiff to swear and say that he
Is entitled to what he claims or something within that meaning, It is
mandatory on the court proceedings under Civil justice Ordinance, s. 64 (1)
(a), “to proceed to hear the suit” by asking plaintiff to lead evidence in
proof of his claim, If the plaintiff has no such evidence to lead then the
court will have to dismiss the suit, and absence of a defendant in itself does
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not automatically give the plaintiff a right to have a decree passed in his
favour.

a8 alza (5 1957/7 / o o 1/15) ds 939 piessS pitdl Ll s ety octlipas =

72 oo 1961, Al gl dlaall

Under Civil Justice Ordinance, Order VII, r. 3, a court may give a directed
verdict for the defendant at the end of plaintiff’s case, and before the
defendant has given any evidence.
this is an appeal on a point of law in which the learned advocate for the
appellant (plaintiff in the suit) raises the very interesting argument whether
a judge in the Sudan can dismiss a case at the close of the plaintiff’s
evidence and without calling upon the defendant to prove his defence.

PN alma (0 1975/812/ o o1/ 1) e ) s 2331 (] o g eiliadl dylai-
307 o 21975 ¢ Asls gl Auslnall
pSoY alma ¢ (1959/279/3ax 10 /1 a) padlinss 7 g s il gdl iligglaall s lxs] -
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SUDAN CO-OPERATIVE UNION LIMITED v. THEO. G. MICHAELIDIS (AC-
Revision-279-1959)
Civil practice and procedure—Application to court by post—Personal
attendance
An application for re-opening a case where there has been a default decree
must be submitted to the court by the applicant in person cir by his pleader.
This case was instituted by respondent against applicants in Juba on June 10
1959 The date July 8, 1959, was fixed for its hearing and summons was
duly served on applicants who instead of appearing in person or by duly
authorised agent, wrote to the court asking for postponement of hearing on
the grounds that their accounts are under auditing by the Auditor-General
and because the management of the union was taken owver by new
personnel. Respondent did not accept adjournment on those grounds and the
Province Judge rightly issued a default decree against applicants after
hearing of his evidence. This was on July 8, 1959 the default decree having
been served on applicants; they applied through their advocate EI Shibli o
set it aside. The advocate did not go to Juba himself to submit the
application but posted it to the court from Khartoum enclosing a remit tance
for PT.50 fee on the application. No action was taken on it as he did not
appear in person to pursue it. On October 12, 1959, the learned advocate
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sent a reminder. On December 7. 1959, the learned Province Judge made
the following order:

This application for reopening had been pending since July 25, 1959,
without the appearance of the judgment debtors or thf’ir advo cate to
present the application. The application to dispense with the appearance
cannot be entertained. The application should therefore be dismissed”.

Ogilalls A, adl 48 e le Wl  AiLaall s8N e 4Ll B J8g5 5000 o
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HASSAN KHALIL SULEIMAN vs. EL A’GIB ALl (HG/RE V/41/1957)

Where a decree is passed against a defendant who has not appeared he may
apply at any time within thirty days from the date on which any process for
enforcing the decree against him has been executed to the Court by which
the decree was passed for an order to set it aside, and if he satisfies the
Court that the summons was not duly served or that he was prevented by
any sufficient cause from appearing when the Suit was called on for hearing
the Court shall make an order setting aside the decree as against him upon
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such terms as to costs, payment into Court or otherwise as it thinks fit, and
shall appoint a day for the hearing of the suit.

gives the Court a judicial discretion to set aside a default decree, with or
without conditions, and the Court in exercising its judicial discretion is
entitled to impose any reasonable conditions which it might find necessary
in the circumstances of the case. But it seems to me that once the Court
exercises its judicial discretion on the point in issue, and orders that the
default decree be set aside, it cannot subsequently retract that order. The
reason for this is that judicial proceedings must be certain and not
fluctuating from one sitting to another.

(s5el) aele alan 2 1983 Liwd il gued 2kl e, 2¥1 053l3 « yas eedidl a2 50

Ama (2 1975/219/ 4 (o 1/ 18) ol ug sl A9 i b pall el Al g 4S5 201
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Civil procedure—Default decree—Re-opening—-Consent of decree-holder
IS reasonable cause to reopen.

I do not at all think that the case cited on behalf of defendants- respondent

Is an authority for anything other than that the consent of the decree-holder

to have the issue retried affords a just and reasonable cause for reopening a
case in spite of the provisions of Civil Justice Ordinance

Aoma (2 1963/201/1 5) 0,SIl e 0 oyt s B3 9ol 8 ltllg ol o glo el AK5-

A o 001966 « Ailsgudl alaall o851

In my view, this appeal should be dismissed. Although | do not agree

with the views of His Honour the Provice Judge in support of his refusal to

consider the application for reopening, yet there is no doubt that, even if he

did consider the said application, he would certainly have rejected it for

lack of any sufficient cause preventing applicant from appearing,. The fact

that the failure of the company to appear was due to the negligence or

inactivity of one of its directors, in my view affords a good ground for

refusing the application rather than for granting it. Nor can | see any reason

for the court exercising its discretion in favour
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Of appellant under the rule in Societe pour
la vente des produits Egyptins v. fadl El Seed Fadl (1957) S, LJ. R, 5.

In this connection, | would like to point out that to refuse to consider
an application for setting aside a decree given in the absence of defendant
on the ground that the decree was one on the merits and not a default decree
does not seem to me to be sound law. The Civil Justice Ordinance does not
distinguish between a decree on the merits and default decree but simply
between a decree passed against a defendant who had appeared and one
passed against a defendant who did not appear. In either of these cases a
decree can be one on the merits and whether it is or whether it is not an
application reopen it would lie under Civil Justie ordinance, s, 69.

As regards the merits of the claim, there is no doubt that
his Honour the Province Judge received sufficient evidence as to
both liability and damages and this court sees no reason to interfere with his
decision.

This appeal is therefore dismissed with costs.

3 uo e Alagudl Alaall slY Alxa ((1957/2/ o/ 15) (g sl A i sl o ) -
Sufficient cause for setting aside a default decree cannot be defined in
advance, but depends on the facts of each particular case. Where an
advocate fails to attend a hearing owing to a genuine mistake as to the date,
a default decree can be set aside on payment of costs.
We must make allowance for human frailty. Every one of us is liable to
make mistakes. Here the mistake of the advocate for the defendant was a
genuine mistake. It is not urged that the advocate is making an untrue
statement
At one of the hearings of the case before the trial Court, that Court
adjourned the case for further hearing to 27 August1956. The defendants
advocate by a mistake put down the date of the hearing as 28th. August
instead of the 27th. When the defendant, accompanied by his advocate,
attended the Court on the 28th. August, they were told that the hearing had
been held on the previous day when a decree had been passed

1956 « 4ils gl 45Laal 5 IS¥ Alma (2 1956/42/ dalya /15) liind yae i rue)l yase
29 Lo-

OMER EL HASSAN...Applicant and OMER FADL ...Respondent ((AC-REV-
42-56)
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Although adjournments without good reason are an abuse of procedure, it is a
sufficient cause to set aside a default decree where illness necessitated treatment
out of jurisdiction. Section 69 Civil Justice Ordinance

172 401967 dulaall alo¥ Ams cuzall Wlo dus (o (e e
ABDEL RAHMAN HUSSEIN v. SALIH EL AGIB (AC-REV-464-1966 )
According to Civil Justice Ordinance, s. 71 (c), it is wrong to exercise discretion
by passing a default decree when the suit is fixed for framing of issues and
defendant fails to appear. The court must hear the plamntiff's evidence before
passing a default decree or adjourns the suit for another hearing and affords the
defendant a chance to appear.

In the first place the delay of applicant appears to be for an hour or so. His
assertion that he was in the court-house was not challenged, as he was
supposed to come earlier; he was not examined as to the cause of his delay.
Howewer, | have to repeat what we have decided in many cases, that a delay
of an hour or so is not to be considered a failure to appear without sufficient
cause, when considering an application to set aside a default decree under
Civil Justice Ordinance, s. 69

The reasonable practice for the court to follow is, that when it starts to c.
cases at the beginning of the morning, and it finds that one or the other of
the parties was not present, it has to keep the case aside to be called later in
the day. It is not the intention to exercise this practice for encouragement of
the litigants to come late and so delay the work of the court, but it will do
justice to the party, who is really intending to appear .

Al gl Aladll AN Alxa « (2 1961/237 /1 8) g gulaoly (o 500MB ) s e el o) U
142 yo.p 1961

When notice to show cause why a final decree should not be issued is not
given to defendant after a preliminary decree by default in a suit ona
mortgage, the defendant against whom a final decree then issues may apply
for re-opening under Civil Justice Ordinance 5929, S. 226.

In my view, inthe ordinary circumstances, the time limit of the section
should be carefully noticed, but in this case the preliminary decree which
gave the defendant-applicant a month’s grace for payment was never
brought to the knowledge of the defendant-applicant and no execution was
yet made against him. In such circumstances, | think the time limit has no
operation on the right of the defendant-applicant under Civil Justice
Ordinance, s. 69. The time limit operates only when the default decree is
served on the defendant or when an execution is made against him.

83



gl aapidl 3 gl (S

(Su= 1957 2aud aflail ASaY) dlag) b sl Jumd ducad

Al gl 26Laall s KoY Alma (2 1976/451/ 0 b / ¢ a) o )lSIl e Sl s L 7 592 -
298 4o . 1976

cp 1967 ¢ Auloguddl Alaall a8 Alxa « L)lall (a8 ye UKy o Julllone Gouo s
194 o

It is true that Civil Justice Ordinance section 69, does not give court power
to set aside a default decree except on any other grounds therein mentioned.
It is also true that advocate for applicant did not assign sufficient cause for
his non-appearance on the day fixed for him to appear. But, where as in the
case before us, the default decree was not properly passed in accordance
with section 64(1) (a) th court will set it aside not because he, the
defendant, has satisfied the requirement of section 69 but because of the
existence of a just and sufficient cause for setting it aside because it should
not have been passed in the first place

4laall a8 Alma (2 1957/33 /1) duad el Jiad s & uall lmiill Slage dunaz—
5 o 21957 Al gud)
The Court has an inherent power to restore a Suit for trial, after a default

decree has been passed, even if no sufficient cause is shown within the
meaning of sec. 69 of the Civil Justice Ordinance.l
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