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Abstract:

This study aims to understand the concept of concerted practices among
enterprises in light of the rulings of the Court of Justice of the European Union,
particularly by clarifying the confusion between such practices and other
prohibited agreements, as well as their distinction from parallel conduct. Using
a descriptive approach, we found that the concept of concerted practices
encompasses all forms of information exchange between independent entities,
even those that do not materialize through a joint action plan, as is the case
with agreements, which require a meeting of wills around a shared strategy.
While concerted practices and agreements both involve coordination between
enterprises, such coordination in concerted practices often takes the form of
information exchange rather than explicit commitments.

Regarding the standard of proof, it relies on a set of indicators aligned
with the covert nature of concerted practices, using precise, consistent, and
substantial circumstantial evidence in the absence of strong material proof.
Parallel conduct plays a key role in establishing the existence of a concerted
practice; however, it is not always the result of coordination. In some cases, it
may be a spontaneous market adaptation by enterprises, particularly in an
oligopolistic environment. Furthermore, parallel conduct may not necessarily
be an essential element in qualifying a concerted practice. It is often sufficient
to establish that an enterprise has participated in a coordination effort
restricting competition, as this leads to a presumption of its impact on the
enterprise’s independence in determining its market behavior.

Parallel conduct is generally considered an indicator of coordination,
alongside other supporting evidence, and in some cases, it may constitute the
sole reasonable explanation for proving coordination. However, it remains a
mere rebuttable presumption. Despite the similarities between concerted
practices and agreements in terms of involving collusion between independent
enterprises followed by parallel behavior, European judicial precedents often
merge them under the concept of a "single, complex, and continuous
infringement," which allows for exemption from providing separate evidence for
concerted practices and agreements that serve the same objective. This opens
avenues for studying the legal security of enterprises concerning such
infringements.

Keywords: concerted practice; concerted action; consultation; parallelism
conduct; set of indicators .
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SUnited States c/Airline Tariff Publishing Co., 1994-2 Trade Cas. (CCH) 70,687
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rapport annuel2009, (France: 2009),
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dedroitcommunautaireeteuropéen, Université Montesquieu-Bordeaux lv, France, 2012,
pl7. https://www.lepetitjuriste.fr/wp-content/uploads/2013/10/m%C3%A9moire-
finall.pdf

3Aut. Con. Fr, du 18-D-21 du 08 octobre 2018, relative a des pratiquesmises en oeuvre
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et-Futuna.https://www.autoritedelaconcurrence.fr/fr/decision/relative-des-pratiques-
mises-en-oeuvre-dans-le-secteur-des-produits-de-grande-consommation

4Cou. Cass.Fr, du 26 janvier 2022, n 20-14.000.
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cit.
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européennes, du 13 juillet 1994, n 94/601/CE, relative a uneprocédured'application de
l'article 85 du traité CE (IVV/C/33.833 - Carton), point 127.https://eur-
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cit.
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