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Abstract:

The establishment of a legal theory encompassing all the
intellectual foundations of legal rules, based on the absolute
freedom of the individual and his primacy over the group, allowed
the intellectual construction of the system of civil liability, based
on the element of fault as an essential foundation, without
derogating from the centrality of the individual in the legal field of
the foundations on which it is based. This observation has
subsequently complicated many legal issues, such as the
jurisprudential controversy caused by the evolution of the system
of civil liability and the changes it has undergone, affecting its
conceptual structure, within the framework of the general
principles of the theory of obligation. This raises the question of
the influence of the theoretical and philosophical frameworks of
the concepts of obligation and law on the characteristics of this
system and its modern concepts, in the context of jurisprudential
and judicial efforts aimed at finding another approach
constituting a logical basis for solutions to civil liability based on
the idea of reparation of damage through indemnity, taking into
account the incapacity found by its traditional rules in the facts
where it is not possible to prove the fault of the author of the
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damage. These are problems that can find their solution in the
flexibility of the philosophy of legal theory, when it is the basis of
the philosophical construction of the rules of civil liability

Keywords: Civil liability, obligation, right, damage, indemnity.
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Al g pall -3
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542 .04 01 .g 2000 b g
633-632 .02 .02 A a2 4l -5
6- Mentionné par: Joseph Remy, ceuvres complétes de j. Domat,
I'imprimerie de Firmin didot, Paris, France, 1828, p. 480.
542 .08 01 .7 <) el dasagll ¢ g pgiad) 3550 28 2aaf -7
8- Ancien Article du code civil frangais 1382: «tout fait quelconque de
I’homme, qui cause a autrui un dommage, oblige ce lui par la faute
duquel et arrive, a le réparer».
9- Ancien Article du code civil francais 1383: «Chacun est responsable
du dommage qu’il a causé non-seulement par son fait, mais encore
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10- voir les anciens articles du code civil francais: 1384, 1385, 1386.
11- Gaélle Coffinet-Frétigny, I’indemnisation des dommages causés
par une chose en matiére contractuelle, these pour obtenir le grade de
docteur, D’université Reims Champagne-Ardenne discipline: droit
privé, Reims, France, 2008, p .p. 27-28.
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