ISSN:2335-1462

78 - 52 :cnonll 2023 :cuwl

auinnllqU@IAI Glns

eISSN: 2600-609X

02 ol 11 :alnoll

SSol @yl g I 8 0glall oyl

Lawfare in the Russian-Ukrainian Conflict

Soumia Chakri
Mohamed Lamine Debaghin
University, Setif 2, Algeria.

soumayachakri@ymail.com

2024/01/ 01 :Jgddl 2syls
ABSTRACT:

The article purports to discuss a new
type of war, which is warfare. It is a war in
which law is used as a weapon to overthrow

the enemy and achieve military goals.

Where this article deals with the case
of the Russian-Ukrainian conflict, in which
the Ukrainian government for the first time
openly applied war by law through legal and
judicial mechanisms, due to its inability to
keep up with the Russian Federation

militarily.

Keywords: Lawfare ; The Russian-Ukrainian

conflict ; achieve the military objective.
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« Hence to fight and conquer in all your battles is not
supreme excellence; supreme excellence consists in breaking the

enemy’s resistance without fighting. »'
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1 Sun Tzu, The art of war, Allandale Online Publishing, England, 2000, P.8.
Available at:
https://sites.ualberta.ca/~enoch/Readings/The_Art_Of War.pdf

2 Goldenziel, Jill 1., Law as a Battlefield: The U.S., China, and Global
Escalation of Lawfare (January 25, 2020). 106 Cornell Law Review 1085,
Available at:
SSRN: https://ssrn.com/abstract=3525442 or http://dx.doi.org/10.2139/ssrn
.3525442

3 Jill I. Goldenziel, "An Alternative to Zombieing: Lawfare Between Russian
and Ukraine and the Future of International Law";CORNELL LAW
REVIEW ONLINE,Volume 108, P.2
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1 Mark Voyger, Waging lawfare Russia’s Weaponization of International,
Domestic Law Baltic Defence Colleg,P.33. available in the site web:
https://www.marshallcenter.org/sites/default/files/files/2020-
09/pC_V10N1_en_ Voyger.pdf

2 Jill 1. Goldenziel, "An Alternative to Zombieing: Lawfare Between Russian
and Ukraine and the Future of International Law",CORNELL LAW
REVIEW ONLINE,Volume 108, P.2
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1 Jill 1. Goldenziel, "An Alternative to Zombieing: Lawfare Between Russian

and Ukraine and the Future of International Law”, Op.Cit.P.6
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https://lawfare.gov.ua

3 Eric Chang, Lawfare in Ukraine: Weaponizing International Investment
Law and the Law of Armed Conflict Against Russia’s Invasion,Institute for
National Strategic Studies, Strategic Perspectives, No. 39 ,National
Defense University Press, Washington, August 2022, P.11
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1 Russian  Federation- Ukraine BIT  (1998) available at:
https://investmentpolicy.unctad.org/international-investment-
agreements/treaties/bit/2859/russian-federation---ukraine-bit-1998-
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1 Ibid.P.P.21
2 Jill I. Goldenziel, "An Alternative to Zombieing: Lawfare Between Russian
and Ukraine and the Future of International Law”, Op.Cit.P. 15
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1 Jill I. Goldenziel,Op.Cit.P.10
2 European Court of Human Rights Press Release 073, Decision of the Court
on Requests for Interim Measures in Individual Applications Concerning
Russian Military Operations on Ukrainian Territory (Apr. 3, 2022) ,
Available at :
3 Rule 39 (interim measures) of the Rules of Court reads as follow:
“l. The Chamber or, where appropriate, the President of the Section or a
duty judge appointed pursuant to paragraph 4 of this Rule may, at the
request of a party or of any other person concerned, or of their own
motion, indicate to the parties any interim measure which they considers
should be adopted in the interests of the parties or of the proper conduct
of the proceedings.
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2. Where it is considered appropriate, immediate notice of the measure
adopted in a particular case may be given to the [Council of Europe]
Committee of Ministers.

3. The Chamber or, where appropriate, the President of the Section or a
duty judge appointed pursuant to paragraph 4 of this Rule may request
information from the parties on any matter connected with the
implementation of any interim measure indicated.

4. The President of the Court may appoint Vice-Presidents of Sections as
duty judges to decide on requests for interim measures.”

1 The European Court of Human Rights, Interim measures,February 2023,
press unit. Available at :
https://www.echr.coe.int/Documents/FS_Interim_measures_ENG.pdf

2 Convention for the Protection of Human Rights and Fundamental
Freedoms,Rome, 4.X1.1950

ARTICLE 2 Right to life 1. Everyone’s right to life shall be protected by law.
No one shall be deprived of his life intentionally save in the execution of a
sentence of a court following his conviction of a crime for which this
penalty is provided by law.

3 ARTICLE 3 of the Convention for the Protection of Human Rights and
Fundamental Freedoms « Prohibition of torture No one shall be subjected
to torture or to inhuman or degrading treatment or punishment. »

4 ARTICLE 8 of the Convention for the Protection of Human Rights and
Fundamental Freedoms : « Right to respect for private and family life 1.
Everyone has the right to respect for his private and family life, his home
and his correspondence. 2. There shall be no interference by a public
authority with the exercise of this right except such as is in accordance with
the law and is necessary in a democratic society in the interests of national
security, public safety or the economic well-being of the country, for the
prevention of disorder or crime, for the protection of health or morals, or
for the protection of the rights and freedoms of others. ”
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1 the European Court of Human Rights,"The European Court grants urgent
interim measures in application concerning Russian military operations on
Ukrainian territory",issued by the Registrar of the Court, ECHR 068
(2022),01.03.2022,  Available at:  https://www.acerislaw.com/wp-
content/uploads/2022/03/ECHR-Press-Release.pdf

2 Resolution of the Council of Europe CM/Res(2022)2 on the cessation of the
membership of the Russian Federation to the Council of Europe,Adopted by
the Committee of Ministers on 16 March 2022 at the 1428ter meeting of the
Ministers' Deputies) Available at :
https://rm.coe.int/0900001680a5da51
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1 Resolution of the European Court of Human Rights on the consequences of
the cessation of membership of the Russian Federation to the Council of
Europe in light of Article 58 of the European Convention on Human Rights.
Available at:
https://echr.coe.int/Documents/Resolution_ ECHR_cessation_membership_
Russia_CoE_ENG.pdf
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1 Kudakwashe Z Mapako ,0p.Cit.P.25
Mapako, Kudakwashe, Recourse to Use of Force or Threat Thereof,
Justification of An Illegal War: A Tale of the Ukraine-Russia War (June 9,
2022). Available at SSRN:
https://ssrn.com/abstract=4132649 or http://dx.doi.org/10.2139/ssrn.4132
649

2 Daily News, Commission pays a further €1.5 billion in macro-financial
assistance to Ukraine 23 / 05 / 2023 Brussels, Available
at :file:///C:/Users/Fateh/Downloads/Daily_News 23 05  2023.pdf

3 Signing of documents recognising Donetsk and
LuganskPeople’sRepublicsFebruary 21, 2022.The Kremlin,
Moscowhttp://en.kremlin.ru/events/president/news/page/69
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1PresidentsignedFederal Law On Ratifying the Treaty of Friendship,
Cooperation and Mutual Assistance Between the RussianFederation and
the LuganskPeople’sRepublichttp://en.kremlin.ru/acts/mews/67834
2Letterdated 24 February 2022 from the Permanent Representative of the
RussianFederation to the United Nations addressed to the Secretary-
General,United Nations S/2022/154 available in the site web:
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2 Article 73Rules of Court (1978) Adopted on 14 April 1978 and entredinto
force on 1 July 1978 amendmententeredinto force on 14 April 2005.

1. A writtenrequest for the indication of provisionalmeasuresmaybe made by
a party at any time during the course of the proceedings in the case in
connectionwithwhich the requestis made.

2. The requestshallspecify the reasonstherefor, the possible consequences if
itis not granted, and the measuresrequested. A certified copy
shallforthwithbetransmitted by the Registrar to the other party.

3 Article 75Rulesof Court (1. The Court may at any time decide to
examine proprio motu whether the /chumstances of the case require the
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indication of provisionalmeasureswhichought to betaken or compliedwith
by any or all of the parties.

2. When a request for provisionalmeasures has been made, the Court
mayindicatemeasuresthat are in whole or in part otherthanthoserequested,
or thatought to betaken or compliedwith by the party which has itself made
the request.

3. The rejection of a request for the indication of provisionalmeasuresshall
not prevent the party which made itfrommaking a freshrequest in the
samecase based on new facts.

1 Stephen P. Mulligan and Committees of Congress,TheRole of International
Tribunals in the Response to the Invasion of
Ukraine,CongressionalResearch, LSB10704 - VERSION 4Updated October
21, 2022.P. 5. Available in the site web: https://crsreports.congress.gov
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1 Ukraine's announcement in 2075 to accept the jurisdiction of the
International Criminal Court

https://www.icc-cpi.int/sites/default/files/iccdocs/other/Ukraine_Art_12-
3_declaration_08092015.pdf#search=ukraine

2 Ukraine's announcement in 2014 to accept the jurisdiction of the
International Criminal Court

https://www.icc-
cpi.int/sites/default/files/declarationRecognitionJuristiction09-04-2014.pdf

3 The Office of the Prosecutor, Report on Preliminary Examination
Activities, 14 December 2020,

https://www.icc-cpi.int/sites/default/files/itemsDocuments/2020-PE/2020-pe-
report-eng.pdf

4 ICC ,Alleged crimes committed in the context of situation in Ukraine since
21 November 2013 Ukraine. , Available at: https://www.icc-
cpi.int/situations/ukraine
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- ICC, ‘Situation in Ukraine: ICC judges issue arrest warrants against
Vladimir Vladimirovich Putin and Maria Alekseyevna Lvova-Belova’ (17
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1- Sources:

The Treaty:

United Nations Charter.

STATUTE OF THE INTERNATIONAL COURT OF JUSTICE.
Ratifying the Treaty of Friendship, Cooperation and Mutual

Assistance Between the Russian Federation and the Lugansk
People’s Republic , Available at :
http://en.kremlin.ru/acts/news/67834

European Convention on Human Rights, Article 46 of the
Convention for the Protection of HumanRights and Fundamental
Freedoms, Rome, 04/11/1950.

The Orders:

The European Court of Human Rights Press Release 073,
« Decision of the Court on Requests for Interim Measures in
Individual Applications Concerning Russian Military Operations
on Ukrainian Territory », The European Court of Human Rights,
Apr. 3, 2022.

The European Court of Human Rights, « The European Court
grants urgent interim measures in application concerning
Russian military operations on Ukrainian territory », issued by
the Registrar of the The European Court of Human Rights,
ECHR 068  (2022), 01.03.2022, Available at:
https://www.acerislaw.com/wp-content/uploads/2022/03/ECHR-

Press-Release.pdf

Resolution of the Council of Europe CM/Res(2022)2 on the
cessation of the membership of the Russian Federation to the

Council of Europe,Adopted by the Committee of Ministers on 16
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March 2022 at the 1428ter meeting of the Ministers' Deputies)
Available at : https://rm.coe.int/0900001680a5da51

— Resolution of the European Court of Human Rights on the
consequences of the cessation of membership of the Russian
Federation to the Council of Europe in light of Article 58 of the
European Convention on Human Rights, Available at:
https://echr.coe.int/Documents/Resolution_ ECHR_cessation_me
mbership_Russia_ CoE_ENG.pdf

e Documents:

— INTERNATIONAL COURT OF JUSTICE, Rules of Court (1978)
Adopted on 14 April 1978 and entred into force on 1 July 1978
amendment entered into force on 14 April 2005.

- International Criminal Court, « Alleged crimes committed in the
context of situation in Ukraine since 21 November 2013
Ukraine », Available at : https://www.icc-

cpi.int/situations/ukraine

- Ukraine's announcement in 2014 to accept the jurisdiction of the
International Criminal Court. Available at: https://www.icc-
cpi.int/sites/default/files/declaration Recognition Juristiction 09-
04-2014.pdf

— Ukraine's announcement in 2015 to accept the jurisdiction of the
International Criminal Court.Available at : https://www.icc-
cpi.int/sites/default/files/iccdocs/other/Ukraine_Art_12-
3_declaration_08092015.pdf#search=ukraine

- Note verbale of the Embassy of the Russian Federation in the
Federal Republic of Germany N°1733, Berlin, 30 April,2019,

Available
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at :https://www.itlos.org/fileadmin/itlos/documents/cases/26/C26
_Note_Verbale_Russian_Federation_20190430.pdf

— Memorandum of the Russian Federation N°1825, Berlin, 7 May
2019, Available at :
https://www.itlos.org/fileadmin/itlos/documents/cases/26/C26_R
F_NV_Memo_070519.pdf

- Report of the Russian Federation of 25 June 2019,Available
at :https://www.itlos.org/fileadmin/itlos/documents/cases/26/C26

_Report_Russian Federation.pdf

- Report of Ukraine of 25 June 2019, Available at:
https://www.itlos.org/fileadmin/itlos/documents/cases/26/C-26_-
UA_Report_on_Compliance.pdf

- The Kremlin, « Signing of documents recognising Donetsk and
Lugansk People’s Republics », February 21, 2022, Moscow,

Available at: http://en.kremlin.ru/events/president/news/page/69

- Letter dated 24 February 2022 from the Permanent
Representative of the Russian Federation to the United Nations
addressed to the Secretary-General, United Nations S/2022/154
available in the site web:
file://IC:/Users/Fateh/Downloads/S_2022_154-EN.pdf

- The Office of the Prosecutor, «Report on Preliminary
Examination Activities 2020 », International Criminal Court, 14
December 2020, Available at: https://www.icc-
cpi.int/sites/default/files/items Documents/2020-PE/2020-pe-
report-eng.pdf

- International Criminal Court, « Situation referred to the ICC by
43 States Parties: ICC investigations opened », March - April
2022, Available at : https://www.icc-cpi.int/situations/ukraine
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