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Abstract:

Substantively, international contracts are governed under Article 18 of the Algerian Civil
Code by the primary principle of party autonomy (autonomie de la volonté). Parties may designate
the lex contractus, provided the chosen law maintains a genuine connection to the parties or the
transaction, preventing opportunistic choices. In the absence of agreement, the adjudicator applies
subsidiary connecting factors hierarchically: common domicile, common nationality, or the law of
formation's place (lex loci contractus). This study critically evaluates the functional adequacy of
these factors in identifying the governing law, highlighting their doctrinal strengths and practical
litigation challenges. Furthermore, it delineates the substantive scope of the law governing
international contracts, identifying governed matters and mapping the legal exceptions and
constraints that limit its application
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Determining the Lex Contractus in International Contract Disputes

under Article 18 of the Algerian Civil Code: Substantive Scope and Limitations

Introduction:

The development, diversification, and increasing ease of transportation, coupled
with the information-technology revolution and the communications revolution, which
have reshaped a broad range of economic, social, political, and cultural domains, have
had a profound impact on the conclusion of contracts. In this sense, contracting is no
longer confined to a single State territory; rather, contractual transactions frequently
extend beyond national borders and become connected to multiple jurisdictions. This
development has enabled the infiltration of a foreign element into contracts, whether at
the stage of their formation or in relation to their effects. Such a foreign element may
stem from the personal status of the contracting parties, or may relate to the place where
the contract is concluded, the performance place, or the contract objects’. Contracts of this
nature are commonly designated as international contracts, in contradistinction to purely
domestic contracts concluded between nationals and domestic in all their constituent
elements, parties, subject-matter, and cause, and accordingly governed by a single law,
namely the national law to which the elements of the contract belong?.

Given that a contract containing a foreign element may be connected to more than
one State, several laws may compete to govern it, both substantively and formally,
including the parties’ nationality or domicile laws, the State’s law in which the juridical
act was concluded (lex loci contractus), the place of performance’s law (lex loci
solutionis), and forum law before which the dispute is brought (lex fori). This multiplicity
of potentially applicable laws gives rise to the classic problem of laws conflict and, more
specifically, to the question of determining the law applicable to disputes generated by a
contractual relationship involving a foreign element.

Resolving this difficulty requires recourse to the choice-of-law rules of Private
International Law, these rules adopted by States to guide the judge in selecting, among
competing laws, the law applicable to international private relationships. As a matter of
principle, legislation addressing international contracts has relied, in respect of the
intrinsic aspects of the contract, on a primary connecting factor: party autonomy. Parties
to an international contract thus enjoy a relatively distinctive prerogative, compared with
other conflict-of-laws situations, namely the ability to choose the law governing their
contractual obligations. This mechanism constitutes one of the most effective means of
securing legal certainty, inasmuch as the chosen law is more closely aligned with the
parties’ actual knowledge than with the presumed knowledge of the law. In addition, legal
systems commonly provide a set of subsidiary connecting factors that maintain a relevant
connection with either the contract or the contracting parties®.

However, it should be noted that the choice-of-law rule governing the adjudication
of the law applicable to the substantive dimension of contractual disputes differs from the
rule applicable to the contract’s formal validity. Accordingly, the present study is confined
to the law competent to govern disputes arising from international contracts as to
substance. It aims to analyse the choice-of-law rule relating to the intrinsic aspects of the
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contract and to identify the law applicable thereto through the operation of the relevant
connecting factors, whether primary or supplementary. Furthermore, it seeks to delineate
the scope of application of this rule by specifying the matters that fall within its domain
and the exceptions that limit its operation.

Against this background, the central research question may be formulated as
follows: Which law is competent to govern disputes arising from international contracts in
their substantive dimension? This overarching question encompasses a set of subsidiary
issues, most notably: To what extent are the parties free to choose the law applicable to
their contractual relationship? Which connecting factors govern the determination of the
applicable law where party autonomy is absent? And what is the scope of law application
governing the contract as to substance?

To address these questions, this study is structured into two main parts as follows:
Section One: Determining the law applicable to the substantive aspects of international
contracts. Section Two: The scope of law application governing the contract as to
substance.

Section I:
Determining the law applicable to international contracts in their substantive dimension

It is clear from the text of the 18™ Article of the Civil Code* that the Algerian
legislator has constructed the choice-of-law rule relating to contractual obligations upon a
fundamental connecting factor, namely the will of the contracting parties (party
autonomy), together with other subsidiary connecting factors, namely the parties’
common domicile or common nationality, and the law of contract’s place of conclusion.

Accordingly, this section will address party autonomy as the principal criterion for
determining the law competent to govern the substance of international contracts (A), and
will then turn to the subsidiary or supplementary connecting factors relied upon in this
field (B).

1) The Primary Connecting Factor (The Will of the Contracting Parties):

Given that a contract is the concurrence of two wills intended to produce legal
effects, the will plays a major role in the contract, whether the contract is domestic or
international.

To ascertain how far the connecting factor of will contributes to determining the
law governing international contracts, it is necessary to clarify the concept of this rule (1),
then to address the manner in which the law of party autonomy is determined and applied
(2), and thereafter to examine the extent of the parties’ freedom to choose the contract
law(3).

1-The Concept oi the Law of Party Autonomy:

The law of international contracts has long since settled upon a basic rule to the
effect that the contracting parties themselves are the ones who determine the law
governing the contract concluded between them®. The Private International Law’ s
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principle of party autonomy denotes the parties’ freedom to determine the law governing

the contract intended to be concluded, where such a contract is of a kind that may
potentially be subject to the laws of different States®.

This rule is therefore premised upon respect for the principle of the autonomy of
will within international contractual relationships, because the will is capable of creating
obligations and adhering to them within the framework of domestic dealings or beyond it.
For that reason, it was necessary to protect this will through law, namely through choice-
of-law rules, by enabling individuals to choose the law governing their contractual
relationships, whether in respect of the conditions of formation or in respect of effects, so
long as this achieves their interests and does not lead to harm to third parties or to the
sovereignty of the State’.

In the nineteenth century, the rule of the law of party autonomy became established
in Private International Law’s doctrine, and was adopted by both Savigny and Mancini. It
also became a rule recognised legislatively® and judicially in many States. Moreover, this
rule was consecrated by numerous international conventions, such as The Hague
Convention concluded on 15 June 1955 relating to the law applicable to international
sales of corporeal movable products (Article 25/1), and also The Hague Convention
concluded on 14 March 1978 relating to the law applicable to agency and brokerage
contracts (Article 1/5)°.

2- How the Law of Party Autonomy Is Determined and Given Eifect

The parties’ choice of the law governing the contract may be either expressed or
implied.

* Expressed choice of the applicable law :

In this case, the contracting parties expressly agree to subject the international
contract concluded between them to a specific law, in application of the principle of
autonomy of will. The expression of will is deemed express where it is manifested
through any mode of expression whose circumstances leave no doubt as to its intended
meaningm.

This choice is expressed by an explicit clause in the contract or in a subsequent
agreement; for example, the contract may stipulate: “This contract shall be governed by
French law”, or Egyptian law, or Tunisian law, etc.

Where the contract stipulates that it is subject to a particular law, that law must be
applied, since the judge is bound to affect the parties’ choice in accordance with the
legislator’s rule granting them this authorization. Every express choice by the parties
entails a corresponding duty on the judge to respect it, and then the judge will not be in a
position to depart from that choice™’.

* Implied will

In the absence of expressed indication by the contracting parties as to the law
chosen to govern the contract concluded between them, recourse is made to the implied
will. A strand of legal scholarship has defined implied expression as follows: “Expression
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is implied when it is not customary among people, but, in particular cases of the two
parties’ relationship, it cannot be interpreted except as an expression of will”*2. Implied
will is inferred from both circumstances and indicia surrounding the contract, such as
drafting the contract in a particular language, selecting the currency of a particular State
for payment, or agreeing that the contract can be performed in a specific State; these
constitute indicia of the parties’ implied will to subject the law of contract of that State™.

In the Algerian legislator, the Civil code’s 18" Article does not expressly provide
for adopting the parties implied will in determining the applicable law where expressed
will is absent. This has led to disagreement in doctrine and its division into three trends:

* First trend considers that the Algerian legislator has adopted implied will, relying
on the Civil Code’s 60™ Article (2), which provides: “Expression of will may be implied
if the law does not require it, or the parties do not agree, to be express.” Since the 18™
Article of the Civil Code does not require the parties’ expression of will to be expressed,
this means there is no impediment to taking implied expression of will into account in
accordance with the general theory of contract™.

* Second trend holds that the Algerian legislator adopted express will without
implied will, because Article 18 of the Civil Code does not include the clause providing
for reliance on implied will where express will does not exist™. As for reliance on Article
60 of the Civil Code, this view considers it to lack a legal foundation, on the basis that the
latter applies to domestic contracts rather than international contracts™.

* Third trend favours leaving the matter to the judge’s discretionary power;
however, this view is criticised due to the possibility of judicial arbitrariness in refusing to
recognise the parties’ implied will, which may in fact exist, as a consequence of the
discretion conferred upon the judge®’.

For our part, we support the second trend. The Algerian legislator did not, through
Article 18 of the Civil Code, provide, as the Egyptian legislator did, for adopting implied
will; nor did he refer to it, even indirectly. This indicates that he recognises only the
parties’ expressed will in determining the law governing the international contract.
Indeed, the 18™ Article provides for direct recourse to either the common domicile or the
common nationality law in the absence of expressed will indicating the applicable law;
and if it is not feasible to apply the law of the common domicile or the common
nationality, the place of conclusion’s law is applied.

3- The Extent of the Contracting Parties’ Freedom to Choose the Applicable Law:

Prior to the amendment of the 18™ Article of the Civil Code, the Algerian legislator
did not restrict the contracting parties’ will in choosing the law applicable to the contract;
but he granted them absolute freedom. Accordingly, the contracting parties were able to
choose any law to govern the contract concluded between them, even if it bore no
connection whatsoever to the contract or to the contracting parties. This was subjected to
criticism, because the prevailing and dominant approach in most legal systems is to
require a solid connection between the chosen law and the contract/contracting parties.
Also, the legislator provided for recourse to the place of conclusion’s law in the absence
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of a choice, meaning that the legislator undertook the process of localisation himself in

this case and preferred the linking factor of the place of conclusion over other linking
factors that might be more significant, such as common nationality, common domicile,
and the place of performance®.

However, following the amendment of Article 18 by Law No. 05-10, the Algerian
legislator demanded that the law chosen by the parties’ will have a genuine connection
with the contracting parties or with the contract. The legislator also adopted subsidiary
connecting factors where the will does not intervene to choose the law governing the
contract, namely the common domicile or the common nationality, in addition to the
connecting factor of the place in which the contract was concluded.

Accordingly, the legislator allowed the parties to freely choose the law governing
the contract, but their freedom is not absolute, yet it is restricted by the requirement that a
genuine connection exist between the chosen law and the contracting parties or the
contract. By “genuine connection,” the legislator means that the chosen law must have an
actual and strong link to the contracting parties or to the contract; thus, it is “the objective
relation that links the chosen law to the contract/ the contracting parties, so that the parties
must choose from among the legal systems which the judge would have chosen had he
been entitled to do s0”*°.

Where the parties choose a law with no genuine connection with the contract or
with the contracting parties, the judge will exclude it, on the basis that this constitutes an
indication of the parties’ evasion of the law that is originally applicable to the contractual
relationship, and this is regarded as fraud upon the law. Also, the law of party autonomy
will be excluded if it violates public policy in the judge’s State?’; thus, the parties’
freedom to choose the law governing the contract is also limited by the requirement that
the chosen foreign law not contravene public policy and public morals in the forum
State”’,

B) Subsidiary Connecting Factors Relied Upon in Determining the Law Applicable to
International Contracts in Their Substantive Dimension:

Prior to the amendment of the Algerian Civil Code’s 18" Article, the Algerian
legislator subjected the substantive aspects of the international contract to a primary
connecting factor, namely party autonomy, and to a subsidiary connecting factor to which
recourse is made where the parties remain silent, namely the contract’s place of
conclusion. Accordingly, the legislator confined the matter to only two connecting factors:
party autonomy and the international contract’s place of conclusion?.

However, Article 18, as amended by Law No. 05/10, expanded the circle of
connecting factors governing international contractual obligations in the absence of the
connecting factor of will, by relying on an objective localisation of the contract through
subsidiary connecting factors represented in the common domicile law, the common
nationality law, and the place of conclusion’s law. The legislator set out these connecting
factors in a graduated sequence: the first is the law selected by the parties’ will, provided
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that it holds a genuine connection with the contract or with the contracting parties; if the
parties’ will does not intervene to choose a particular law, recourse is made to the
common domicile’s or the common nationality’s law; and if the parties differ in domicile
and nationality, the judge applies the State’s law where the contract was concluded.

Accordingly, the Algerian judge must adopt one of these connecting factors if the
parties to the contract remain silent as to determining the law governing the contract
concluded between them, and if they choose a law that has no connection with them or
with the contract concluded between them®. In applying these subsidiary connecting
factors, the judge is bound by the ordering stipulated by the Algerian legislator in the 18"
of the Civil Code: first, he begins with the connecting factor of the common domicile (1)
or the common nationality (2), and if that is not possible, he then moves to the application
of the place of conclusion’s law (3).

1- The Connecting Factor of the Parties’ Common Domicile:

The second connecting factor upon which the judge will rely in determining the
law governing the substantive aspects of the international contract, if the party
autonomy’s law is absent, or if the law chosen by the parties lacks a genuine link with
them or with the contract, is the law of the contracting parties’ common domicile. The
judge first investigates the domicile of the contracting parties; if he finds that they share a
single domicile, he applies the law of their common domicile.

The legislator’s adoption of the law of the common domicile is attributable to the
importance of domicile in financial dealings and international relations. Moreover, the
contracting parties’ unity of domicile is regarded as an indication that they have chosen
the law of their common domicile to apply to the contract between them, on the
assumption that the parties to the contract have greater familiarity with the law of that
domicile than with any other, which enables them to anticipate the effects of its
application to their contract®.

2- The Connecting Factor of the Parties’ Common Nationality:

If the contracting parties did not determine the law applicable to the contract, or if
the chosen law is not linked to the parties or to the contract, and they carry the same
nationality, in that case, the judge applies the contracting parties’ common nationality law.
One of the advantages of relying on this connecting factor is that the contracting parties
are sufficiently familiar with the legal provisions governing contractual obligations within
their national law®.

It is worth mentioning that the connecting factors of common domicile and
common nationality are optional, because the Algerian legislator used the term “or”. This
means that, if both the domicile and the nationality of the contracting parties are unified,
the judge seized of the dispute is afforded a choice in determining the law applicable to
the contractual relationship between the connecting factor of both common domicile and
the one of common nationality.
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3- The Connecting Factor of the Contract’s Place of Conclusion:

If the contracting parties have not select the law to which the contract concluded
between them will be subject, or if they have chosen a law that has no relation to them or
to their contract, and they have neither a common domicile nor a common nationality, the
judge then proceeds by applying the contract’s place of conclusion law as the final
subsidiary connecting factor adopted by the Algerian legislator, pursuant to the 3™
paragraph of the 18" Article of the Civil Code.

The legislator’s reliance on this connecting factor is justified by his desire to
facilitate matters for contracting parties and to take into account the needs of international
transactions. This law is considered suitable for the contracting parties because it is the
place chosen by them to conclude their contract, which presupposes their prior awareness
of the provisions of that law; thus, their implied will is deemed to have been directed
towards applying it*®. Among the advantages of adopting this law is the achievement of
unity of the law governing the contract as to substance and form, since the form of the
contract is governed by a basic and primary connecting factor, namely the place of
conclusion?’.

It is necessary to mention that the legislator did not rely upon an important
connecting factor in the field of international contracts, namely the contract’s place of
performance, which Savigny advanced on the basis of the idea of voluntary or elective
submission. When he analysed legal relationships, he localised the relationship, and
localisation occurs in the place where the contractual relationship produces its effects, or
most of its effects®. Likely, Batiffol considers that of the place of performance’s law is
the best law to govern the international contract; and if the objection to it lies in the
multiplicity of places of performance in some instances, then, in such cases, reliance
should be placed upon the place of principal performance?, i.e., the application of the law
that constitutes the greatest weight in the contract wherein interests are concentrated, the
place of performance’s law of the principal obligation.

Section II: The application’s scope of the law governing the substance of the international

contract (the law chosen by the parties’ will, or the subsidiary connecting factors replacing it)

After determining the law of the contract, which matters are governed by this law,
and which matters and contracts fall outside its application’s scope?ao

The Algerian legislator did not specify which matters fall within the the contract’s
substantive dimension, nor what falls within the application’s scope of the choice-of-law
rule set out in the 18" Article and what falls outside it, unlike the Tunisian legislator, who,
through the 64™ Article of the Private International Law’s Code, identified the matters
subject to the contract law determined in Article 62 of the same Code. The determination
of the substantive aspects of the contract constitutes a matter of characterisation
(qualification) which, according to the general rule on characterisation, is ruled by the law
of the judge (lex fori)*.
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1) The Substantive Aspects Governed by the Law of the Coniract:

The application’s scope of the law governing the international contract comprises
three basic legal dimensions: the formation of the contract (1), the contract’s effect (2),
and its extinction’s causes (3).

1- The Contract’s Formation:

The contract’s law governs the formation of the contract, i.c., its essential elements
consisting of consent, subject-matter, and cause.

* The element oi consent:

The exchange of offer and consent between the contracting parties is governed by
the contract’s law where mere acceptance suffices; however, if a particular form is
required, then form is governed by the law of form®. Therefore, the contract’s law
determines when acceptance corresponds to offer, and it also explains how the will is
expressed, whether implied expression is sufficient or whether expressed expression is
required®.

As for defects of consent, doctrine has differed. Bartin considered that they are
ruled by the nationality law, on the basis that they aim at protecting the will of the person
rather than the contract. Another view distinguishes between defects of will (lack of
capacity, imbecility, prodigality, heedlessness, and insanity) and subjects them to the law
of nationality on the ground that they belong to personal status and relate to the person’s
capacity, which is governed by nationality law; and defects of consent, namely mistake,
fraud, duress, and exploitation, and subjects them to the law of party autonomy on the
basis that they are not defects in the person himself, but rather defects affecting the
contract as such®.

As for exploitation, and given that the Algerian legislator grounds it in manifest
recklessness or overpowering passion in the injured contracting party (Article 90 of the
Civil Code), it is treated as a defect in the person, and accordingly is governed by the law
of nationality™.

As for lesion in sale or partition, it is a defect in the contract, and is therefore
assessed by an objective criterion; accordingly, it is governed by the contract’s law ™.

* The contract’s subject-matter:

The contract’s subject-matter, and its conditions: determined or determinable,
possible, and lawful, are governed by the law of the contract. It is the contract’s law that
determines the conditions that must be satisfied, whether the subject-matter is capable of
being the object of dealings or not, how it is determined, and the method for establishing
its existence or the possibility of its existence.

Some jurists consider that if the contract’s subject-matter is property, then recourse
must be made to the situs of the property’s law to determine whether it is capable of being
the object of dealings or not; and that recourse must be made to the place of performance
law of the act in cases where the contract’s subject-matter is an act®’.
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* Cause:

The contract’s cause is governed by the international contract’s law, and the
provisions of that law are relied upon to determine whether the cause exists or does not,
and to establish whether the cause is lawful or unlawful®,

However, if the cause is unlawful vis-a-vis the law of the judge, the latter will
exclude the party autonomy’s law due to its conflict with public policy in his State, and
will accordingly apply the law of the judge pursuant to the 24™ Article of the Algerian
Civil Code.

2- The Contract’s Eifects:

The contract’s effects are, in general, governed by the law of the contract, whether
as to its effects in relation to people, in which case recourse is made to that law to
determine the persons bound by the contract and those benefiting from it, the question of
undertaking on behalf of a third party, stipulation for the third party’s benefits, the
extension of the contract’s effects to the universal successor, and its effects in relation to
the particular successor. That law also determines the actions that the creditor may bring
against the debtor

In addition, it governs matters relating to the subject-matter of obligations that
arise from the contract: the contract’s law determines the content of the obligations arising
from the contract, their rules and scope, their performance, the methods of performance,
the cases of specific performance, performance by equivalent and its rules, the regulation
of contractual liability arising from non-performance of contractual obligations, the action
for damages for non-performance, the rules governing the penalty clause contained in the
contract, the cases of impossibility of performance and their rules, etc®. As for legal
matters relating to coercive fines and enforcement by compulsion, they are governed by
the judge’s law because they are connected to the civil security of the forum State and
public policy®.

The contract’s interpretation is likewise governed by the contract’s law, which is
relied upon in cases where the contract requires interpretation, in order to ascertain the
rules of interpretation and the principles that must be followed in interpreting the contract.
The law of the contract also governs the transfer of the obligation, whether by assignment
of debt or assignment of claim, with the exception of the procedures required for
enforceability against the debtor, which are governed by the debtor’s domicile’s law™".

Section III:
Extinction of the Contractual Obligation
According to the prevailing view in doctrine, most legal matters leading to the
extinction of contractual obligations are ruled by the contract’s law. The latter determines
the methods of extinction by payment or voluntary performance, and the conditions of
their validity, their subject-matter, their time, and their place, provided that performance

does not contravene the State’s public policy in which performance occurs*.
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Moreover, the contract’s law governs the extinction of the obligation by release,
novation, impossibility of performance, and the request for rescission of the contract due
to non-performance by one of the parties. The rules of extinctive prescription, its duration
and effects, are also ruled by the contract’s law according to the predominant doctrinal
view.

The competence of the law of the contract extends to include contractual set-off; as
for judicial set-off, it is ruled by the judge’s law due to its connection to the judge’s
powers hearing the dispute. Legal set-off has been the subject of doctrinal disagreement:
some have subjected it to the contract’s law; others to the judge’s law; a third view applies
the law governing the obligation that led to the set-off; while a fourth view applies the law
governing the debt against which set-off is raised as a ground of extinction®.

1) Exceptions to the Application of the Law Governing the Contract’s Substantive
Aspects:

As a general rule, all international contracts are subject, in their substantive
aspects, to the choice-of-law rule governing the substance of the contract. However,
certain matters are excluded from submission to that law, such as the capacity of the
contracting parties and the formal aspects of the international contract. In addition, certain
contracts fall outside the application’s scope of the contract law provided for in the 18"
Article of the Algerian Civil Code for particular reasons.

1- Matters Excluded irom Submission to the Contract’s Law:

The contracting parties’ capacity is excluded from the application’s scope of party
autonomy’s law. Although capacity is regarded as a condition for the contracting validity,
it is, in reality, closely attached to the person; therefore, it is governed by the nationality
law. The legislator has singled it out through a specific rule by virtue of the 10™ Article of
the Algerian Civil Code.

Also, excluded from the choice-of-law rule governing the substance of the
international contract are matters relating to the form of contracts. These are governed by
the choice-of-law rule set out in the 19™ Article of the aforementioned Code, which rules
the form of juridical acts in general. Pursuant to that provision, the international contract’s
form is governed by the place law where it was concluded; the legislator also permitted it
to be governed by the contracting parties’ common domicile law, or their common
national law, or the law governing the contract’s substantive provisions®.

The choice-of-law rule governing the substance of the contract likewise does not
apply where there exists a text that derogates from it, whether in an international
convention in force in Algeria or in a special statute (Article 21 of the Algerian Civil
Code).

2- Contracts Excluded irom the Law Governing the Contract’s Application:

Contracts relating to immovable property fall outside the application’s scope of the
contract’s law. The final paragraph of the 18" Article of the Algerian Civil Code provides:
“However, contracts relating to immovable property shall be ruled by the law of its situs.”
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Pursuant to this provision, contracts relating to immovables are not subject to the law of

party autonomy; rather, they are ruled by the law of the situs of the immovable (lex rei
sitae).

Contracts relating to personal status (such as the marriage contract, for example)
are also excluded from submission to the contract’s law. The legislator has allocated
matters of personal status to specific choice-of-law rules, set out in both Algerian Civil
Code’s 10™ and 16" Articles, and has subjected them, as a general rule, to the law of
nationality, including contracts relating to personal status*.

In addition, the party autonomy’s law does not encompass contracts in which the
State is a party in its capacity as a holder of authority and sovereignty and as one of the
subjects of Public International Law. Such contracts fall within the international
agreements scope governed by Public International Law. However, if the State contracts
in the capacity of an ordinary person and not as an authority, such as contracting for the
purchase of oil, wheat, or coal, the contract in that case is controlled by the law chosen by
the two contracting States™.

International employment contracts are excluded from the application’s scope of
the party autonomy’s law because they are predominantly regulatory in character, which
renders most of their rules mandatory and not subject to derogation by private agreement
or to a freely chosen governing law”’.

Conclusion:

In conclusion, this study shows that the substantive aspects of international
contracts are, in principle, ruled by the law designated by the contracting parties’ will.
However, the parties’ freedom to select the applicable law is not absolute; rather, it is
constrained by the requirement that the selected law hold a genuine connection either with
the contract or with the contracting parties. Without the party autonomy’s law, recourse is
made to subsidiary connecting factors in order to determine the law competent to govern
the international contract as to substance, namely the contracting parties’ common
domicile law or their common nationality law; failing that, the judge applies the place’s
law where the contract was concluded. While the contract’s law governs matters relating
to the contract’s formation, effects, and extinction, certain matters fall outside its
application’ scope, such as the contracting parties’ capacity and the formal aspects of the
international contract. Moreover, certain contracts are excluded from submission to the
choice-of-law rule governing contracts due to their special nature, such as contracts
relating to immovable property, employment contracts, contracts concluded by the State
in its capacity as a subject of Public International Law, and contracts relating to personal
status.

The Algerian legislator deserves credit for intervening to address the problem of
laws conflict in the international contracts field by providing a specific choice-of-law rule
determining the law applicable to contracts containing a foreign element. Nevertheless,
the wording of the 18" Article of the Civil Code ought to be amended by replacing the
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expression “contractual obligations” with “international contracts,” as the Tunisian
legislator has done, so that the rule becomes general, comprehensive, and clear, applying
to all substantive aspects of the contract of an international character rather than being
confined to its effects alone. The phrase currently used suggests, as though, that the
contract has already been validly formed and is productive of its effects.

Furthermore, the legislator has neglected an important connecting factor in the
field of international contracts, namely the contract’s place of performance. The contract’s
localisation lies more in the place of its performance than in the place of its conclusion,
especially where the contract is concluded in one State and performed in another, since
the place of performance remains more closely connected to it than the place of
conclusion. Accordingly, the legislator should adopt this connecting factor among those
relied upon in determining the law competent to govern international contracts as to
substance. The legislator should also settle the doctrinal controversy by specifying the
matters that fall within the application’s scope of the contract’s law, as well as the matters
and contracts excluded from its application.
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