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Abstract:  

In order to reconcile the work of the International Criminal Court - which is 

essentially the achievement of international criminal justice by combating the 

phenomenon of impunity for criminals - on the one hand, and the need to respect 

considerations of national sovereignty on the other hand, an important procedural 

principle on which the court bases itself in order to exercise its competence and 

encourages States to accept its jurisdiction without invoking to violate its national 

sovereignty, this principle is the "Principle of complementary jurisdiction", which 

preserve to States the primary role in the prosecution of crimes under the jurisdiction of 

the International Criminal Court, because this Court did not come to replace the national 

judicial authority nor to withdraw its jurisdiction, It rather came to supplement it, so the 

Court does only Intervenes when states are unwilling or unable to bring criminals to 

justice.  

key words: Principle of complementary, International criminal justice, National 

sovereignty, International Criminal Court. 

 :الملخص

والمخًثم أسبسب في تحقُق انعذانت  -ٍ أجم انخىفُق بين عًم المحكًت الجُبئُت انذونُتي 

يٍ جهـت،  وضشوسة  احخشاو  -الجُبئُت انذونُت يٍ خلال محبسبت ظبهشة إفلاث المجشيين يٍ انعقبة

كبٌ لابذ يٍ إعًبل يبذأ إجشائٍ هبو حعخًذ عهُه المحكًت في اعخببساث انسُبدة انىطُُت يٍ جهت أخشي، 

ممبسست سهـطبتهب ويحفّز انذول عهً قبىل اخخصبصهب دوٌ انخزسع ببلمسبس ببنسُبدة انىطُُت، هزا المبذأ 

هى " يبذأ الاخخصبص انخكًُهٍ"، وانزٌ يخىّل نهذول يٍ خلال هُئبتهب انقضبئُت انذاخهُت الأونىَت في 

ائى انىاسدة بُظبو سويب الأسبسٍ، فبلمحكًت الجُبئُت انذونُت لم حأث نخحم محم انقضبء انخصذٌ نهجش

ُّظش في الجشائى انذونُت المخخصت  انىطني أو نخسهبه اخخصبصه، بم جبءث نخكىٌ يكًهتً نه، فخخذخم ببن

 .بهب إرا كبَج انذونت غير ساغبت أو غير قبدسة عهً يخببعت المجشيين قضبئُب

يبذأ الاخخصبص انخكًُهٍ، انعذانت الجُبئُت انذونُت، انسُبدة انىطُُت،   :فتاحيةالكلمات الم

 المحكًت الجُبئُت انذونُت.
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Introduction: 

Countries pay great importance to the concept of national sovereignty, and 

this has been confirmed in the Charter of the United Nations in several articles, 

for example, which is mentioned in the seventh paragraph of the second article, 

which states: "Nothing contained in the present Charter shall authorize the United 

Nations to intervene in matters which are essentially within the domestic 

jurisdiction of any state or shall require the members to submit such matters to 

settlement under the present Charter ... ", Therefore the authors of the Statute of 

the international criminal court -created on July 17, 1998- paid attention to the 

importance of this issue, and the fear that the work of the court could pose for 

some countries the threat of their national sovereignty, so they decided to clarify 

this case starting from the preamble of the statute, as it stated that the court will 

not deprive signatory states of its statute of its sovereignty, but rather encourage 

states to fight international crimes. 

In order to reconcile the work of the court on the one hand - and this is 

mainly to achieve international criminal justice by combating the phenomenon of 

impunity for criminals - and the need to respect considerations of national 

sovereignty, on the other hand, it was necessary to implement an important 

principle on which the court relies in its work and helps States to accept its 

jurisdiction without invoking national sovereignty, this principle is "the principle 

of complementary jurisdiction" which gives states priority in tackling the crimes 

that enter in the jurisdiction of the court each time they are incriminated by the 

national legislator.  

The International Criminal Court, which is the most important system of 

international criminal justice, doesn't come to replace national courts or to rob 

them of their competence, but come to supplement to them, then to judge the 

authors of these international crimes in some cases. 

In the present study, answers to many questions have been done, mainly: 

- What is the concept of the principle of complementary jurisdiction? 

- What is its legal basis? 

- When will the jurisdiction goes back to the International Criminal Court 

in application of this principle? 

- What is the authenticity of national justice criminal decisions ahead the 

International Criminal Court?? 

- Are there practical problems facing the application of this principle? 
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To answer the previous questions, the subject was divided into three main 

chapters: The concept of the principle of complementary jurisdiction and its 

ambit (chapter I), the authenticity of criminal decisions of national justice before 

the International Criminal Court (chapter II), some practical problems facing the 

application of the principle of complementary jurisdiction (chapter III). 

 

Chapter I: The concept of the principle of complementary 

Jurisdiction and its ambit 

One of the important reasons for the creation of the International Criminal 

Court is to make its jurisdiction complementary to national courts, and one of the 

most important reasons for its adoption is to make the court acceptable to the 

greatest number of countries in order to be able to perform its functions, this is 

evident in giving the national courts of states the right to initial jurisdiction over 

actions to crimes within the jurisdiction of the court and in asserting that it does 

not infringe the concept of state sovereignty. 

1- The concept of the principle of complementary jurisdiction: 

 The relationship between the national judiciary and the International 

Criminal Court is governed by an important principle wish is "The principle of 

complementary jurisdiction"
1
, which requires that priority be given for national 

justice to the consideration of crimes within the jurisdiction of the International 

Criminal Court. 

The Statute of the International Criminal Court took the principle of 

complementary jurisdiction expressly in its preamble in its tenth paragraph, 

which states:" ... Emphasizing that the International Criminal Court established 

under this Statute shall be complementary to national criminal jurisdictions,..",  

and the first article of the Rome Statute also referred to this complementary 

role, stating:" An International Criminal Court ("the Court") is hereby established. 

It shall be a permanent institution and shall have the power to exercise its 

jurisdiction over persons for the most serious crimes of international concern, as 

referred to in this Statute, and shall be complementary to national criminal 

jurisdictions. The jurisdiction and functioning of the Court shall be governed by 

the provisions of this Statute.".
2
 

It is noted through these two texts that the statute of the International 

Criminal Court has adopted the principle of complementary jurisdiction without 

giving a specific definition to it, and it may have been deliberate for that the 

theoretical definition of the principle leads to entering the tunnel of the legal text 
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and adhering to its words, which causes confusion and thus paralyzes the work of 

the court Therefore, each of the committees concerned with the preparation of the 

draft International Criminal Court statute - the International Law Commission, 

the Specialized Committee, and the Preparatory Committee - preferred that there 

be a common understanding of the practical implications of the principle of 

complementary jurisdiction that is discerned from the core of the Rome Statute 

rules as a whole,
3
 In addition, putting a definition is not the job of the legislator, 

but it is an inherent legal competence of the doctrine, whether it is national or 

international law. 

This principle has been mentioned in many articles of the Statute of the 

International Criminal Court, mainly articles 17, 18, 19 and 20, which refer to the 

main role of the principle in the early stages of judicial proceedings, and there are 

many others issues closely related to complementarity and At later stages of 

judicial proceedings, such as judicial cooperation in the field of extradition or 

their referral to the International Criminal Court, the execution of prison 

sentences ...etc. 

Dr. Abdel-Fattah Mohamed Siraj defined him, based on the court’s 

characteristics, as: "This compromise wording that the international community 

adopted to serve as a focal point to urge states to try those accused of the most 

serious crimes, provided that the International Criminal Court supplement this 

range of jurisdiction in case of inability to The national judiciary from conducting 

this trial, due to his lack of competence or failure to do so because of the 

breakdown of his administrative structure, or failure to show seriousness to bring 

the accused to trial."
4
, through this definition, it is clear that the jurisdiction to 

consider crimes within the jurisdiction of the International Criminal Court is held 

for the national judiciary first, If this jurisdiction does not exercise its jurisdiction 

due to the unwillingness or inability to conduct the trial, then the jurisdiction of 

the International Criminal Court is held, and it should never be understood from 

the principle of complementary jurisdiction that the International Criminal Court 

represents a higher judicial authority than the national judicial authorities because 

it remains - in all Conditions - complementary to it and an extension of its 

jurisdiction. 

Although many countries oppose the establishment of the International 

Criminal Court on the pretext that it constitutes an attack on national sovereignty, 

but the reality is quite the opposite, in addition to the Court’s reliance on the 

principle of complementary jurisdiction, which was found as a solution to 
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reconcile the considerations of this sovereignty and achieve international justice 

by combating the phenomenon of impunity for criminals, and the International 

Criminal Court was created by an international treaty in the sense of an 

agreement between states based on their consent, nothing obliges a country to 

engage with its statute against its will, and if the State decides of its own free will 

and accepts the respect of its provisions, that does not constitute an attack on its 

sovereignty, because the conciliation with , On the contrary, a treaty constitutes a 

real exercise of national sovereignty and not abandonment or aggression against 

it.
5
 

The complementary jurisdiction of the International Criminal Court 

represents the important aspect of the difference that distinguishes between the 

court and the international criminal tribunals for both the former Yugoslavia and 

Rwanda, considering that the jurisdiction of these two Tribunals is a common or 

concurrent jurisdiction with the national jurisdiction, and priority being given to 

these two tribunals over national jurisdiction, and this is was adopted by article 9 

of the statute of the International Criminal Tribunal for the former Yugoslavia, 

which adopted the principle of common jurisdiction between that Tribunal and 

the national court, giving priority to the International Criminal Tribunal for the 

former Yugoslavia, so the tribunal may ask the national courts, when they are 

settling a case concerning one of the crimes within its jurisdiction, to stop the trial 

and to refer it as it is to the International Court, as long as this case is linked to 

one of the crimes which fell within the jurisdiction of the court in accordance 

with its statute and the list of procedures and special evidence,
6
 and in the same 

sense, the International Criminal Tribunal for Rwanda included an affirmation of 

the principle of the priority of its jurisdiction over national courts, in accordance 

with Article 08 of its statute. 

Perhaps the reasons that both the International Criminal Tribunal for the 

Former Yugoslavia and its counterpart for Rwanda adopt the principle of common 

jurisdiction between them and the national judiciary with a condition of priority 

for them to consider the crimes within their jurisdiction over the national 

jurisdiction are that these two tribunals were formed by a political decision of the 

Security Council,
7
 consequently, this decision defines the working conditions of 

the tribunal, which are imposed on states without participating in them, in most 

cases, unlike the International Criminal Court, which was created by the will of 

the states,
8
 This priority in the jurisdiction of the tribunals established by a 

resolution of the Security Council over the national judiciary has caused a great 
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deal of controversy, as the states felt a decrease in their sovereignty, so there was 

an urgent need for a new pattern of relationship in order to preserve the 

sovereignty of states on the one hand, and reduce the phenomenon of impunity 

On the other hand, then the best solution was for the International Criminal Court 

to be complementary to the national courts rather than to have priority over of 

them, and to intervene only in the event that the national criminal jurisdiction is 

not willing or unable to complete its tasks. 

2-The ambit of the principle of complementary jurisdiction: 

The definition of the ambit of the principle of complementary jurisdiction 

aims to clarify the cases in which the International Criminal Court exercises its 

complementary jurisdiction, because it has already been confirmed that the 

priority of trying the crimes mentioned in article 05 of the Rome Statute
9
 belongs 

to the national jurisdiction, but if the court discovers that this jurisdiction is 

unable to perform its task For one reason or another, jurisdiction returns to the 

International Criminal Court. 

Article 17 of the Rome Statute , entitled “Issues of admissibility”, sets out 

the cases of jurisdiction of the International Criminal Court, since it included in 

its first paragraph that jurisdiction rests with the court to judge the case despite its 

examination by the national courts in two cases:
10

 

- The first case : When the case is being investigated or prosecuted by a 

State which has jurisdiction over it, and the court discover that this State is 

unwilling or unable -genuinely- to carry out the investigation or prosecution, 

- The second case: When the case has been investigated by a State which 

has jurisdiction over it and the State has decided not to prosecute the person 

concerned, and the court discover that this decision resulted from the 

unwillingness or inability of the State -genuinely - to prosecute. 

 It is clear from this cases that the jurisdiction of the International 

Criminal Court over one of the crimes within its jurisdiction takes place only: if it 

is clear that the State whose courts are examining the linked case to this crime 

does not want or cannot
11

 really carry out the task of investigation and judgment. 

 The burden of proving the State’s unwillingness or inability to carry out 

an investigation or prosecution rests with the International Criminal Court itself, 

as it is part of the competence of any judicial system.
12

 

 The second and third paragraphs of Article 17 have been determined 

consecutively - matters with one or more of them available - the court concludes 

the unwillingness or inability to: 
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- To determine the unwillingness, Article 17, Paragraph 2, provides:" In 

order to determine unwillingness in a particular case, the Court shall consider, 

having regard to the principles of due process recognized by international law, 

whether one or more of the following exist, as applicable:  

(a) The proceedings were or are being undertaken or the national decision 

was made for the purpose of shielding the person concerned from criminal 

responsibility for crimes within the jurisdiction of the Court referred to in article 

5; 

(b) There has been an unjustified delay in the proceedings which in the 

circumstances is inconsistent with an intent to bring the person concerned to 

justice; 

(c) The proceedings were not or are not being conducted independently or 

impartially, and they were or are being conducted in a manner which, in the 

circumstances, is inconsistent with an intent to bring the person concerned to 

justice." 

Consequently, the Rome Statute has determined specific situations in 

which the court may conclude that the State concerned does not have a serious 

and real will to bring the person concerned to justice, or that it seeks to take 

certain measures or procedures to protect that person from responsibility, 

However, in practice, there are many obstacles that can obstructing the work of 

the court when adopting these criteria, because they are personal and not 

objective criteria related to intentions, which is difficult to prove.
13

  

- To determine the inability, Article 17, Paragraph 3, provides:" In order 

to determine inability in a particular case, the Court shall consider whether, due to 

a total or substantial collapse or unavailability of its national judicial system, the 

State is unable to obtain the accused or the necessary evidence and testimony or 

otherwise unable to carry out its proceedings.". 

It appears from this paragraph that, in order to find out the inability of the 

competent State, the court must check whether that State is not at the level to take 

the appropriate procedures, due to the total absence or partial collapse of its 

judicial system, or that the justice system is prohibited from acting, which makes 

it difficult to bring the accused to justice or collect evidence, we cannot - in fact - 

expect a state which is the scene of an armed conflict or represented by collapsed 

governments to open an investigation or prosecute serious international crimes 

such as those within the jurisdiction of the court,
14

 it is true to say that proof of 

the state's inability to investigate or prosecute will be easy for the International 
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Criminal Court because inability is part of the objective criterion which can be 

easily shown to the outside world.
15

 

One of the other exceptions to the exercise of the priority of national 

jurisdiction is when the State voluntarily renounces its jurisdiction in favor of the 

International Criminal Court, this is what happened in the case of the Democratic 

Republic of the Congo, which the Prosecutor of the International Court began 

investigating on June 23, 2004, after the letter he received from the President of 

the Democratic Republic of the Congo, referring the situation in the Congo to the 

International Criminal Court, knowing that this country is one of the States 

parties ratifying the Rome statute, as well as the case referred by the Republic of 

Uganda where the Prosecutor received in December 2003 a letter from the 

Ugandan President (Museveni), referring the situation in Uganda to the 

International Criminal Court because of the crimes committed by the (Lord's 

Resistance Army).
16

 

Through all of the above, it becomes clear that the two criteria adopted by 

the International Criminal Court to convene its complementary jurisdiction, 

“unwillingness” or “inability”, may be ambiguous, the provisions of Article 17/2 

and Article 17/3 of the Rome Statute are not useful enough to allow clarification 

of the two terms, but they may rather complicate the problem by referring to other 

subjective terms. 

 

Chapter II: The authenticity of criminal decisions of national 

justice before the International Criminal Court 

The texts of the Rome Statute have recognized the priority of the national 

judiciary to investigate and prosecute crimes within the jurisdiction of the court, 

and this is through articles relating to admissibility (Article 17, 18, 19 of the 

Rome Statute), also the principle that " A person may not be tried more than once 

for the same crime" - which was adopted by the court in Article 20 of its statute - 

is an important foundation that supports the authenticity of judgments issued by 

the national judiciary before the International Criminal Court, so we will study 

firstly the principle of " A person may not be tried more than once for the same 

crime", and secondly "The principle of respecting the judicial rulings issued by 

the national criminal judiciary by the International Criminal Court.  

 



ــــــــــــــــــــــــــــــــــــــــــــ  Dr. Meriem Nasri / Dr. Abdelhafid Bekka - University of Msila (Algeria) 

 

 
- 97 - 

1- The principle of a person may not be tried more than once for the 

same crime: 

We can consider that the principle of " A person may not be tried more than 

once for the same crime" as one of the bases which proves the importance of 

national criminal judgments before the International Criminal Court, this 

principle is one of the fundamentals principles established in all national 

legislations, and it is considered one of the most important guarantees to protect 

the fundamental rights of individuals, therefore, it has become recognized among 

the national and international judiciary alike, as it was adopted by some 

international conventions
17

 before that the International Criminal Court explicitly 

adopts it in its statute. 

The International Criminal Court held that the principle that A person may 

not be tried more than once for the same crime applies to the relationship between 

it and the national authorities, where article 20 of the Rome Statute affirmed that 

a person should not be tried twice, a simple analysis of Article 20
18

 shows that it 

includes two main possibilities: 

a- First possibility: if the first (previous) judgment has been rendered by 

the International Criminal Court, this possibility -is in turn- is divided into two 

cases. 

a-1- The first case: It is not permissible for the International Criminal 

Court to try a person before it for conduct which has been the source of crimes 

for which it has itself been convicted or acquitted. 

a-2- The second case: It is not permitted to judge a person by another 

court for one of the crimes mentioned in article 05 of the Rome Statute if the 

international criminal court has already convicted this person for these crimes or 

acquitted him. 

b- Second possibility: If the first (previous) judgment has been rendered 

by another court (national or international court), It is also not permissible here to 

retry a person before the International Criminal Court for behavior prohibited by 

Articles 6, 7, 8 and 8bis of the Rome Statute if he was tried before another court 

for the same behavior, and this is one of the most important bases of respecting 

national rulings before the International Criminal Court. 

It is not permissible to retry a person before the International Criminal 

Court for the same crime in which a final criminal judgment was issued by the 

national criminal judiciary, or the criminal procedures were ended by not 

proceeding according to the rules of the Criminal Procedure Law. 
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It is worth noting that the framers of the Rome Statute were very keen on 

to apply the rules of international criminal justice to the extreme, to ensure that 

criminals do not go unpunished, and this is reflected in the stipulation of the 

principle that " A person may not be tried more than once for the same crime " 

without neglecting the exceptions Linked to this principle, the Rome Statute 

listed two exceptions to this principle set forth in the third paragraph of Article 

20m, which are two: 

- Were for the purpose of shielding the person concerned from criminal 

responsibility for crimes within the jurisdiction of the Court; 

- Otherwise were not conducted independently or impartially in accordance 

with the norms of due process recognized by international law and were 

conducted in a manner which, in the circumstances, was inconsistent with an 

intent to bring the person concerned to justice. 

At first glance, it appears that the third paragraph of article 20 of the Rome 

Statute referred to above raises suspicion or constitutes a legal loophole, and it is 

because of these two exceptions, because it contradicted the special constitutional 

rules, but I think that article 20, entitled: " Ne bis in idem ", came to affirm this 

principle and confirm its respect by the international criminal court, and these two 

exceptions are a way for the international community represented by the 

International Criminal Court to fight impunity for criminals, their role is also to 

ensure that the national criminal trials that examined international crimes were 

conducted in a good faith. 

2- Respecting the judicial rulings issued by the national criminal 

judiciary by the International Criminal Court: 

 The legal texts of the Rome Statute related on "Admissibility" affirmed 

the principle of the complementary jurisdiction of the International Criminal 

Court, at the same time there are many other texts scattered in the Rome Statute - 

alongside them - which affirm respect of the International Criminal Court of 

internal legal systems and therefore its commitment to the provisions issued by 

national authorities, and the respect of the International Criminal Court for 

internal legal systems appears on several points, the most important are: 

- Article 17 of the Rome Statute concerning Issues of admissibility, refer to 

paragraph 10 of the preamble and article 1, which relate to the principle of 

complementarity. 
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- All the provisions of article 17 of the Rome Statute indicate that the 

general rule for the trial of crimes falling under the substantive jurisdiction of the 

International Criminal Court subject to national criminal jurisdiction.  

- In accordance with the requirements of the principle of complementary 

jurisdiction between national jurisdiction and the International Criminal Court, 

article 18, paragraph 2, of the Rome Statute indicates that when the Prosecutor 

notifies that the court is carrying out investigations or prosecutions in a specific 

case, so any State which has carried out an investigation may inform the 

prosecutor who can stop any action until the national criminal authorities 

continue its procedures. 

- An inadmissibility of a case may be brought before the International 

Criminal Court because of the authenticity of judgments issued by national 

authorities, it was mentioned in paragraph 2 of Article 19 :"2- Challenges to the 

admissibility of a case on the grounds referred to in article 17 or challenges to the 

jurisdiction of the Court may be made by: 

(a) An accused or a person for whom a warrant of arrest or a summons to 

appear has been issued under article 58;  

(b) A State which has jurisdiction over a case, on the ground that it is 

investigating or prosecuting the case or has investigated or prosecuted; or 

(c) A State from which acceptance of jurisdiction is required under article 

12." 

- It is also evidence on the recognition by the International Criminal Court 

of judgments issued by the judicial authorities of the states parties is the 

provisions of Article 80 of the Statute of the Court,
19

 which it recognizes the 

sanctions contained in these provisions even if they are not stipulated in the ICC 

statute itself, what is stated in the text of this article is only an application of the 

principle of complementary jurisdiction of the International Criminal Court, 

which ,was previously mentioned, as the State can apply penalties other than 

those stipulated in the statute of the International Criminal Court, such as the 

death penalty, or the trial of individuals under the age of eighteen, likewise, if the 

accused is tried before the national judiciary, he may not demand the application 

of the rule " the law more favorable to the person " based on the Rome Statute. 

- Complementary can also be found through the " enforcement of 

punishment " in Chapter 10 of the Rome Statute, which clarified the relations 

between the international criminal court and the country in which the penalty will 

be executed, The court has given the supervision of the execution of the prison 
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sentence according to the conditions prevailing in the country where the 

International Criminal Court will decide to apply the penalty,
20

 the appointment 

of the country in which the penalty is to be carried out shall be at the request of 

this court, this request is not obligated on the State, rather, the state can compare 

its approval with specific conditions of implementation that are compatible - of 

course - with the conditions of implementation prevailing in its territory,
21

 In 

return, the State may not amend the International Criminal Court’s prison 

sentence for any reason. 

In sum, many of the articles of the Rome Statute, which the study cannot 

accommodate, all confirm this court's respect for internal regulations and 

legislation. 

 

Chapter III: Some practical problems facing the application of 

the principle of complementary jurisdiction 

The application of the principle of complementary jurisdiction to the 

International Criminal Court during the exercise of its jurisdiction practically 

faces some problems, and this is due to some drafting methods in the Rome 

Statute that constitute an obstacle to the application of the principle of 

complementary jurisdiction. 

The problem of the authority conferred to the Security Council over the 

International Criminal Court is one of the most important problems facing the 

implementation of the principle of complementary jurisdiction, there is also 

another set of problems that hinder the execution of the principle, such as: 

problems related to immunity, the problem of absentee judgments, the problem 

related to the issuance of the amnesty decision by the internal courts, and finally 

the problem of extending the jurisdiction of the court to non-parties. 

1- The problem of the authorities conferred to the Security Council 

facing the International Criminal Court: 

In order to find equilibrium between the willingness of the major powers to 

give the Security Council broad authority over the International Criminal Court, 

and the will of many other countries to reduce that authority, the Rome Statute 

included certain texts which confer on the Security Council certain authorities, 

including the authority of referral stipulated in article 13 Paragraph B, and the 

authority of Deferral of investigation or prosecution stipulated in article 16 of the 
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Rome Statute, and those authorities granted to the Security Council constitute an 

exception to the principle for complementary jurisdiction and limit its application. 

a- The referral authority confer to the Security Council: 

The Security Council may refer any case to the International Criminal 

Court, acting under the provisions of Chapter VII of the Charter of the United 

Nations relating to the maintenance of international peace and security, so if 

persons belonging to a State commit a crime within the jurisdiction of the 

International Criminal Court which the Security Council considers as threat to 

international peace and security may refers the case to the court. 

The problem of the referral authority granted to the Security Council 

emerges by asking the following question: Would the referral authority vested in 

the Security Council limit the competence of the national authorities to 

Performing its initial and original role in investigation and prosecution of crimes 

within the jurisdiction of the International Criminal Court? 

There are two different doctrinal approaches that attempted to answer this 

question: 

- The first doctrinal approach: The work of the Security Council in issues 

of referral is governed by the principle of the complementary jurisdiction of the 

court, in this sense when the Security Council refers a case which has a link with 

the jurisdiction of the International Criminal Court, it must take into account the 

extent to which the state concerned is willing and able to prosecute the 

perpetrators of these crimes, If the Security Council does not take this into 

consideration, it may be faced with the failure of the International Criminal Court 

to accept this referral, in application of the text of Article 17 of the Rome Statute, 

whose provisions must be taken into account, whether in the case of referring the 

case to the court by member states or by the Security Council.
22

 

- The second doctrinal approach: Whenever the Security Council refers a 

case to the International Criminal Court, acting under Chapter VII, this stops the 

work of the national authorities from addressing that situation, Especially if the 

Security Council’s resolution on that situation includes one of the items that 

requires states to refrain from interfering in the presented case or to take certain 

actions in that regard, this means that the principle of complementary jurisdiction 

is limited to two cases: referral by a state party or the prosecutor initiating the 

investigation on his own initiative, but for the case of referral by the Security 

Council, this would reduce the role of national authorities in this regard. 
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In any case, granting this authority to the Security Council does not contain 

the risk that some imagine, because the International Criminal Court has 

discretion in accepting the referral request or not, and this after reviewing the 

referral decision, especially the point related to the availability of a threat to 

international peace and security. 

b- The Deferral authority confer to the Security Council:  

The Rome Statute has given the Security Council dangerous authority - 

along with the authority of referral - that is, the authority to deferral investigation 

and prosecution, and this is in accordance with Article 16 of the statute, 
23

 the 

Security Council will have, under this article, the possibility of suspending or 

obstructing the work of the Court concerning the opening of the investigation or 

of the trial for a period of twelve months renewable. 

It should be noted that the deferral has the effect of putting an end to all 

actions taken against those accused of crimes within the jurisdiction of the 

International Criminal Court, so, the principle of complementary jurisdiction 

loses its effectiveness, especially since the court does not intervene until it is 

assured that the national judiciary is not able or not willing to conduct an 

investigation or prosecution, then the criminal escapes punishment twice, once 

before the national court and another before the International Criminal Court if 

the Security Council seeks to defer judicial procedures for political considerations 

- which often characterizes its work -. 

2-Some other problems that hinder the application of the principle of 

complementary jurisdiction: 

There are many problems that hinder the application of the principle of 

complementary jurisdiction, and I will try to touch upon some of them, namely: 

problems related to immunity, the problem of absentee rulings, the problem 

related to the issuance of the amnesty decision by the internal courts, and finally 

the problem of extending the jurisdiction of the court to non-parties. 

a- Problem related to immunity: 

The Rome Statute stipulated that immunity should not be recognized 

(Articles 27 and 28), but rather that it aimed to eliminate all traces of immunity, 

Article 98 (01) of the Rome Statute had created a major flaw in this statute which 

allowed criminals to escape punishment behind the veil of immunity, as Article 

98 states in its first paragraph: " The Court may not proceed with a request for 

surrender or assistance which would require the requested State to act 

inconsistently with its obligations under international law with respect to the State 
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or diplomatic immunity of a person or property of a third State, unless the Court 

can first obtain the cooperation of that third State for the waiver of the immunity. 

It seems clear that the text referred to above was drafted in order to remove 

the embarrassment from the country in which the accused resides in order not to 

enter into a conflict with the country to which this person belongs. The framers of 

the Rome Statute took into account those relations between the states and could 

be affected by the practice of the court. On the one hand, it also took into 

consideration the principle of state sovereignty over its citizens on the other hand. 

b- Problem related to the absence judgments: 

The problem of absence judgments is in the event that a judgment is passed 

in absentia from the national judiciary of the accused country, in which case the 

person has already been tried, and it is not permissible to retry him before the 

international judiciary, this person resides in the territory of another country - 

other than that which pronounced the judgment against him - and if this last 

country will arrest him and present him to the International Criminal Court, does 

the court refer this person to the national court which rendered the absent 

judgment against him, or does it open an investigation against him in accordance 

with the principle of complementary jurisdiction? 

The answer to this question can be deduced from Article 1/17 / c which 

states that the lawsuit is not admissible before the International Criminal Court if 

the person concerned has already been tried for the behavior in question, this 

article did not distinguish between the judgments when the accused is present or 

urban or absente, Thus, the complementary jurisdiction of the International 

Criminal Court may not be held in the event of a lawsuit in which the accused is a 

person against whom an absence judgment has been issued in the national courts 

because of the same behavior that the criminal court is suing for, Also, the retrial 

of this person is an explicit violation of the text of Article 20, which stipulates 

that a person may not be tried twice for the same crime. 

c- The problem related to the issuance of the amnesty decision by the 

national courts: 

The consequence of the amnesty decision is that the perpetrator becomes 

free as if no sanction had been imposed on him, whether it be an amnesty for the 

sentence or an amnesty for the crime, The question arises of the impact of the 

amnesty decision issued by the national authorities against a person accused of 

having committed one of the crimes within the jurisdiction of the International 

Criminal Court, is this decision considered a trick to deny responsibility for the 
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perpetrators and protect them from appearing before the International Criminal 

Court on the grounds that the person may not be punished for the same crime 

twice. 

The answer to this question is that if the relevant authorities in the State 

issue a decision to pardon the crime or pardon the punishment, the International 

Criminal Court cannot reconsider the same case, but complementary jurisdiction 

is held if it discovered that this amnesty has been issued with the aim of 

circumventing criminal responsibility against the accused.
24

 

d-the problem of extending the jurisdiction of the court to non-parties: 

Article 12 of Rome Statute of the International Criminal Court entitled 

"Preconditions to the exercise of jurisdiction"states":  

1. A State which becomes a Party to this Statute thereby accepts the 

jurisdiction of the Court with respect to the crimes referred to in article 5. 

2. In the case of article 13, paragraph (a) or (c), the Court may exercise its 

jurisdiction if one or more of the following States are Parties to this Statute or 

have accepted the jurisdiction of the Court in accordance with paragraph 3: 

(a) The State on the territory of which the conduct in question occurred or, 

if the crime was committed on board a vessel or aircraft, the State of registration 

of that vessel or aircraft; 

(b) The State of which the person accused of the crime is a national. 

3. If the acceptance of a State which is not a Party to this Statute is required 

under paragraph 2, that State may, by declaration lodged with the Registrar, 

accept the exercise of jurisdiction by the Court with respect to the crime in 

question. The accepting State shall cooperate with the Court without any delay or 

exception in accordance with Part 9. ". 

Through this article, it is obvious that the court automatically exercises its 

jurisdiction over the States Parties without the requirement of prior approval, 

taking into account the cases of its complementary competence, and that is when 

the Security Council refers a case to the Prosecutor in which it appears that one or 

more crimes within the jurisdiction of the court were committed in accordance 

with the provisions of Chapter VII of the Charter of the United Nations (Article 

13, paragraph B, of the Rome Statute), and if a State party refers to the Prosecutor 

a situation in which it appears that one or more crimes within the jurisdiction of 

the court have been committed (Article 13 / a), finally, if the Prosecutor has 

initiated an investigation on his own initiative in connection with one of these 

crimes (Article 13 / c). 
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Provided that the crime in the last two cases was committed on the territory 

of a State party or on board a ship or aircraft registered with it, or the crime was 

committed by a citizen of the State party, but the first case is general and applies 

to all countries, whether they are parties to the Rome Statute or not, as the 

Security Council has been granted general jurisdiction (applies to all countries), 

and automatically (does not need the consent of States).
25

 

Conclusion:  

The principle of complementary jurisdiction is considered like the 

cornerstone of the creation of the International Criminal Court, as it came as a 

compromise solution to the problem of national sovereignty, on the grounds that 

the court will not affect the sovereignty of States parties but will encourage them 

to fight international crimes in accordance with their national laws, the court does 

not examine the case previously dealt with by the national authorities, unless it 

has been established that these authorities cannot or do not wish to try the 

accused, in particular if they demonstrate a certain degree of independence and 

impartiality, or if their judicial system is marred by total or partial collapse. 

Finally, all of the problems - mentioned previously- can limit the 

effectiveness of the court's work, but International Criminal Court the mainly 

aims to combat international crime, and deterring its perpetrators by applying 

criminal punishment to them, also restrict the criminals to the corner of the 

national criminal justice, If they are able to escape from it because of the State's 

inability or unwillingness to do so, they will not escape the grip of the 

international criminal judiciary represented by the International Criminal Court 

after it has the competence in accordance with the principle of complementary 

jurisdiction. 
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