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Abstract:

As the transfer of the share in the capital of LLC results in the
withdrawal of the partner from the company, two issues may arise from the
process, especially if this person is the manager of this company or a provider
of a business share. The first issue is the freedom of the withdrawing partner
to invest his/her money or to practice an activity that is compatible with his
specialization and may be a competitor to the company’s project. As for the
second one, it is related to the latter’s fear of prejudice to its reputation, credit
and costumers because of this competition. In order to mitigate these two
dangers, businessmen have resorted to the “non-competition clause”,
whereby the partner withdrawing from the company is obliged not to
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compete with the latter if he/she wants to reinvest his/her money or engage
in an economic activity. Therefore, the problematic of this article is how to
compromise these two contradictory interests, especially since this legal
method was not regulated by the legislator?

Keywords: share transfer; partner withdrawal; protect the interest of
the company; Non-compete clause.
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Y. Serra, obs. D. 1985, IR, p. 155.

el -2
Cass. Soc. 27/06/1984, D. 1985, IR, p. 155, obs. Y. Serra ; Cass. Soc. 18/12/1997, D. 1998,
Som. p. 215, note Y. Serra.

Cass. Soc. 13/01/1998, D. 1999, som., p. 103, note Y. Auguet.
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éd., 2001, p. 91.

ol osl e 1845 183 otsl -3
18
2023 i 3 2l ol (Dl dasls Lssaall 58 Apa



peed. g G et o il e § ALBUL aue b s Wl Ol

-J. Amiel-Donat, Les clauses de non-concurrence en droit du travail, Litec,
Paris, 1988.
-A. Couret, A. Cherveriat, B. Zabala et B. Mercadal, Sociétés commerciales,
Mémento pratique Francis Levebvre, 44°™ éd., 2013.
-A. Tunc, Droit des sociétés, Montchrestien, 2¢M éd., 2003.
-G. Viney et P. Jourdain, Traité de droit civil — Les effets de la responsabilité,
LGDJ, 2¢m &d., 2001.

Nl e
-J. Amiel-Donat, Les clauses de non-concurrence et cession de droits
sociaux, Rev. Dr. Soc. 1989, p. 5, n° 22.

‘;‘L.zj.!\ gy e
25.642 3, )15 <1982/05/08 ¢90.192 3, ;13 <1992/06/07 Lha)t 2.S-

-Cass. Com. 15/11/2001, arrét n° 10-15049.

-CA Paris 07/02/1980, JCP (G) 1981, Il, n° 19.669, note M. Edwards.
-CA Aix-en-Provence05/05/1976, Bull. Aix-en-Provence 1976/141.
-CA Paris 19/02/1995, Rev. Dr. des Aff. 1996, p. 28.

-CA Paris, 4°™ ch,, sect. B, 19/01/1996, D. som. p. 103, note Y. Serra
-Cass. Com. 03/04/1979, RS 1980, p. 790.

-Cass. Com. 17/12/2002, n° 00-19.684.

-Cass. Com. 15/10/2011, n° 10-4.808.
-Cass. Com. 19/01/1983, n° 81-14.326.
-Cass. Com. 08/10/2013, n° 12-25.984
-Cass. Soc. 14/05/1992, Bull. 1992, V, n°® 309, p. 193.
-Cass. Soc. 19/11/1996, n° 94-19404, Bull. 1996, V, n° 392, p. 280.
-Cass. Com. 13/12/2011, n° 10-21653.
-Cass. Soc. 28/04/1994, Bull. V, n° 150, p. 100.
-Cass. Soc. 16/12/1988, n° 96.42849.
-Cass. Soc. 14/05/1992, Bull. 1992, V, n°® 309, p. 193.
-Cass. Soc. 10/07/2002 (Arrét La Mondiale)
-Cass. Com. 15/03/2011, n° 10-13.824.
-Cass. Soc. 27/06/1984, D. 1985, IR, p. 155, obs. Y. Serra.
-Cass. Soc. 18/12/1997, D. 1998, Som. p. 215, note Y. Serra.
-Cass. Soc. 13/01/1998, D. 1999, som., p. 103, note Y. Auguet.
-Cass. Civ. 1°¢, 10/05/2005, n° 02-15.910, RTD. Civ. 2005, p. 594, obs. J.
Mestre et B. Fage.
19

2023 i 3 2ol ool Sha daals Lsayall 938 A



Sl de Slugs 3.0 G gl

-Cass. Soc. 06/11/1984, n° 81-40.600.

20
2023 4w 3 2l o (s daals L pall 918 e



